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Statement of Questions Presented 


May the Federal Communications Commission renew 
a broadcast license where the licensee willfully limited 
the use of its channel to white persons? 


. May the Federal Communications Commission renew 
a broadcast license where the licensee willfully re- 
fused to present the viewpoint of civil rights ad- 
vocates? 


- Should the Federal Communications Commission give 
consideration to post-litigation performance in license 
renewal proceedings? May it relax its rule against 
such evidence where the licensee’s misconduct during 
the renewal period was discrimination against Ne- 
groes and civil rights advocates? 


- When the evidence in license renewal proceedings 
demonstrates repeated willful violation of law and of 
well-established Commission rules, does this Court 
have power to direct that a license not be renewed? 


- Should the burden of proof in license renewal proceed- 
ings as to a licensee’s programming practices be on 
the licensee, or on public intervenors? 


. Was material evidence excluded in the hearings in 
this case? 
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Jurisdictional Statement 


This case originally came before the Court upon appeal 
by the Office of Communication of the United Church of 
Christ, Aaron Henry, Robert L. T. Smith, and the United 
Church of Christ at Tougaloo (the ‘‘appellants’’), pursuant 
to Section 402(b) (6) of the Communications Act of 1934, as 
amended (47 U.S.C. 402(b) (6)), and Section 10 of the Ad- 
ministrative Procedure Act (64 Stat. 243, 5 U.S.C. § 1009), 
for review of a Memorandum Opinion and Order of the 
Federal Communications Commission (the ‘‘FCC”’ or the 
“‘Commission’’) released May 20, 1965. 
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In the Order originally appealed from the Commission 
granted renewal, for a one-year period, of a license to 
operate a television station, on the application of Lamar 
Life Broadcasting Company (‘‘Intervenor”’ or ‘““WLBT’’). 
The Order also dismissed appellants’ petition for inter- 
vention and to deny the renewal application, and refused 
to designate the renewal application for public hearing. 


The Court reversed the Order on the ground that one 
or more of the appellants should have been granted stand- 
ing and that a public hearing should have been designated.* 


Tn compliance with the Court’s mandate, appellants were 
admitted as parties and hearings were conducted in Jack- 
son, Mississippi during May of 1967. On June 28, 1968, 
the Commission released a decision recommending renewal 
of the licenses. 


Since this Court retained jurisdiction ‘to dispose of 
the case when the record is returned’’, the matter is now 
before the Court for final disposition. 


Statement of the Case 


The proceedings before the Commission prior to the 
original decision of this Court are summarized in the 
Court’s opinion dated March 25, 1966. In substance, 
WLBT applied on March 3, 1964 for renewal of its broad- 
cast license for a new three-year term commencing June 1, 
1964, based upon its performance during the previous three- 
year renewal period. Appellants filed a petition urging 
denial on grounds summarized by this Court as follows: 


“*The specific complaints of discrimination were that 
Negro individuals and institutions are given very 
much less television exposure than others are given 


* Office of Communication of the United Church of Christ v. 
Federal Communications Commission, 123 U. S. App. D. C. 328, 359 
F. 2nd 994 (1966). 
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and that programs are generally disrespectful toward 
Negroes. The allegations were particularized and ac- 
companied by a detailed presentation of the results of 
appellants’ monitoring of a typical week’s program- 
ming.’’ (359 F. 2d at 998, fn. 4) 


The petition to deny also claimed, among other things, 
‘‘that WLBT did not give a fair and balanced presenta- 
tion of controversial issues, especially those concerning 
Negroes, who comprise almost forty-five percent of the 
total population within its prime service area”? This 
Court stated: 


“We agree that a history of programming miscon- 
duct of the kind alleged would preclude, as a matter 
of law, the required finding that renewal of the license 
would serve the public interest. It is important to 
bear in mind, moreover, that although in granting an 
initial license the Commission must of necessary en- 
gage in some degree of forecasting future perform- 
ance, in a renewal proceeding past performance is its 
best criterion. When past performance is in conflict 
with the public interest, a very heavy burden rests. on 
the renewal applicant to show how a renewal can be 
reconciled with the public interest. Like public officials 
charged with a public trust, a renewal applicant, as 
we noted in our discussion of standing, must literally 
‘run on his record.” 

“‘Whether WLBT should be able to benefit from a 
showing of good performanee, if such is the case, since 
June 1965 we do not undertake to decide. The Com- 
mission has had no oceasion to pass on this issue and 
we therefore refrain from doing so.’% 


? 359 F. 2d at 998. 
*359 F. 2d at 1007. 
“359 F. 2d at 1009. 
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“In light of our holding, the special form of license 
granted here is not unlike a special temporary au- 
thorization. Under the Commission’s position in Com- 
munity Broadcasting Co., Inc. v. FCC, 107 U. S. App. 
D. C. 95, 274 F. 2d 753 (1960), it may be that the 
Commission will conclude that good performance under 
this conditional or probationary license should not 
weigh in favor of WLBT.’”* 


Pursuant to this Court’s mandate, the Commission 
vacated its previous Order, granted the petition of appel- 
lants to intervene, and designated the renewal application 
for an evidentiary hearing on the following issues: 


(a) Whether Station WLBT has afforded reasonable 
opportunity for the discussion of conflicting views 
on issues of public importance; 


(b) Whether Station WLBT has afforded reasonable 

opportunity for the use of its broadcasting facili- 
ties by the significant groups comprising the com- 
munity of its service area; 
Whether Station WLBT has acted in good faith 
with respect to the presentation of programs 
dealing with the issue of racial discrimination, 
and, particularly, whether it has misrepresented 
to the public or the Commission with respect to 
the presentation of such programming; 


Whether in light of all the evidence a grant of 
the application for renewal of license of Station 
WLBT would serve the public interest, con- 
venience or necessity. 


The burden of proof with respect to issues (a) and (b) 
was placed upon the appellants, with respect to issue (c) 
on the Broadcast Bureau, and with respect to issue (d) on 


5 359 F. 2d at 1009, fn. 30. 
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WLBT.* The Commission directed, without specifying the 
weight or significance to be accorded it, that evidence re- 
lating to station operation up to the date of the hearing was 
to be admitted by the Hearing Examiner. 


Appellants moved for clarification of this Court’s man- 
date as to burden of proof and other matters. By per 
curiam opinion dated November 18, 1966, the Court denied 
the motion stating: 


“Only the most extraordinary circumstances would 
warrant our intervention by this means; such circum- 
stances do not exist here inasmuch as . . . we assume 
that . . . the Commission’s reference to ‘the burden 
of proof’ in respect to issues (a), (b), and (¢) is in- 
tended to mean only the burden of going forward with 
evidence in the first instance.’” 


Hearings were conducted in Jackson, Mississippi during 
May of 1967. At the hearings, appellants offered evidence 
primarily on issues (a) and (b) as will be discussed more 
fully hereafter. The evidence as to issue (b) was not con- 
troverted and demonstrated that, with rare exceptions, 
Negroes were excluded from regular local programming. 
There was greater dispute in the evidence as to issue (a). 
Although WLBT argued that it avoided programming on 
racial issues, there was considerable evidence, which was 
both general and specific, that such issues were exten- 
sively discussed by segregationists, and to some extent by 
white moderates, in editorials, ‘‘Comment’’ programs, spot 
announcements, film clips on news broadcasts and other 
local programs. There were very few appearances by in- 
tegrationists on local programs, during the three-year re- 
newal period. 


*3 FCC 2d 784, 7 RR 2d 445, released May 26, 1966. 
78 RR 2d 2081 (1966). 
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The Broadcast Bureau called no witnesses and offered 
no evidence to prove issue (¢c). Since WLBT refused to ° 
sponsor its former station manager, Fred Beard, as a wit- 
ness, he appeared voluntarily and the Broadcast Bureau 
examined him about various complaints contained in the 
Commission files. The Broadcast Bureau apparently took 
the position that issue (¢) was so interwoven with issues 
(a) and (b) that in reality, the burden on issue (c) was 
also on the appellants. We contend that the allegations of 
the Petition to Deny as summarized by this Court were 
proved overwhelmingly and that WLBT offered no credible 
evidence to the contrary. It will therefore be necessary to 
discuss the evidence in detail hereafter. At this point we 
will diseuss as illustrative of the Commission majority’s 
attitude toward public intervenors, one minor matter they 
have singled out for special comment in their opinion. The 
Commission states: 


“*”. . We must agree with the Examiner’s conclusion 
that the intervenors have failed to prove the many 
serious incidents which they alleged. One prime ex- 
ample of such failure is the 1957 forum program on 
‘The Little Rock Crisis’ presented by Station WLBT. 
While we believe that the requirements of the fair- 
ness doctrine would have applied to the program had 
it been a partisan one, despite WLBT’s contention that 
it was only a report to the people by elected public 
officials, the record is devoid of any evidence as to 
the content of the program, other than the unsub- 
stantiated allegation that it discussed the maintenance 
of segregation. Accordingly, the record does not sup- 
port the intervenors’ contention that WLBT was 
chargeable with a violation of the fairness doctrine 
in its presentation of that program.’ (R. 4770) 


This allegation was not made by appellants, but was con- 
tained in a letter to the Commission from Medgar Evers 
some seven years earlier. Mr. Evers was assassinated some 
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time before the hearings and therefore could not testify.* 
Although WLBT conceded that the “Little Rock Crisis’? 
presented a discussion by three prominent white segrega- 
tionists, the burden of proving the subject matter was 
thrown on appellants, 


Although the Examiner criticized appellants for present- 
ing fewer local witnesses than WLBT (the Broadcast 
Bureau called none), it is worth noting that the local 
witnesses for the appellants included a number of promi- 
nent persons of whom almost equal numbers were white 
and black. 


Among the witnesses for appellants were: 


Charles Evers, Mississippi Field Secretary for the 
NAACP and now Democratic National Committeeman 
from Mississippi, 

Aaron Henry, President of the Mississippi NAACP 
and Co-Chairman of the Mississippi Delegation at the 
Democratic National Convention, 

Hodding Carter, III, Editor of The Delta Democrat 
Times, Greenville, Mississippi and Co-Chairman of the 
Mississippi Delegation, Democratic National Conven- 
tion, 

George Owens, President of Tougaloo College, until 
recently the only integrated college in Mississippi, 

A. D. Beittel, Mr. Owens’ predecessor as President 
of Tougaloo College, 

Robert L. T. Smith, the first Negro to be qualified 
as a candidate for Congress in Mississippi since the 
Civil War, 


* Medgar Evers’ assassination followed an “equal time” appear- 
ance on WLBT. At the hearing, Charles Evers testified that he felt 
his brother’s assassination may have been caused by the hate built 
up by the “play from the station and particularly Alon Bee,” and 
added “I. would like to request the station never to do this any 
more” (TR. 1497). Record references are indicated by numbers 
preceded by “R.” unless they are to the transcript of testimony at 
the hearing, in which case the page number is preceded by “TR.”. 
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Wendell P. Taylor, a Negro minister, educated 
at Columbia University and sponsored by the Depart- 
ment of Justice as a petitioner in the first voter regis- 
tration cases, 

Andrew Young, then Executive Assistant to Martin 
Luther King, who was not a resident, but who led the 
voter registration drive in Mississippi, 

Edwin King, Minister of the United Church of 
Christ at Tougaloo, 

Gordon Henderson, Chairman of the Department of 
Political Science at Millsaps College in Jackson, and 

Mary Ann Henderson, his wife, formerly a client 
service analyst for the A. C. Nielson Company. 


WLBT called 23 leading citizens, all white, as witnesses. 
It did not call Station Manager Fred Beard, Program Di- 
rector Maurice Thompson, Director of Public Service 
Programming Dallas Wales, Associate News Editor Dick 
Morphew’ or news announcer Alon Bee. 


Only one Negro testified for WLBT, Rev. Mr. Newsome” 
who presents an early morning program on WLBT. 


The Initial Decision (R. 4292-4387) by Examiner Jay A. 
Kyle, released October 17, 1967, did not clearly differen- 
tiate between programming before, during or after the li- 
cense renewal period (June 1, 1961 to April 30, 1964). He 


° Dick Morphew resigned during the renewal period to become 
commentator for the Citizens Council program. Dallas Wales re- 
signed as Area Coordinator of the John Birch Society to join 
WLBT in January, 1964. 


*°In a recent article, Mrs. Medgar Evers refers to the ten 
Negroes named to a bi-racial committee by Mayor Thompson in- 
cluding WLBT’s only Negro witness, Reverend Mr. Newsome 
(R. 3262-83). Mrs. Evers states “The ten new names include 
some of the best known Negro friends of the white power struc- 
ture. Within 24 hours, the Negro community had rejected Mayor 
Thompson’s white-oriented committee and the four Negroes of the 
original group [who had also been appointed to Mayor Thompson’s 
group] had resigned” (McCall’s, July, 1967, p. 126). 
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pointed out that the Commission did not change its hear- 
ing order after this Court’s decision of November 18, 1966 
and left the burden of proof as to hearing issues (a) and 
(b) on appellants. It concluded that renewal of the WLBT 
license would serve the public interest, convenience and 
necessity. 


The Examiner’s Initial Decision does not discuss in any 
methodical or coherent way the extent of access to the 
station’s facilities by Negroes, apparently regarding that 
issue as of minor importance. It concentrates primarily 
on matters subsumed under issues (c) and (d). It largely 
discusses programming initiated long after renewal was 
challenged. The Commission concedes (R. 4771) that 
during the prior renewal period, ‘‘Negro participation per 
se in WLBT’s locally originated programming was lim- 
ited’? but it too apparently regards this as a minor matter. 
It concludes that there was no proof of violation of the 
fairness doctrine (except for some spot announcements) 
but does not discuss the evidence about other programming 
(R. 4771). Since much of the evidence is ignored or inac- 
curately summarized in the Examiner’s Initial Decision 
and the Commission’s Decision, we set forth hereafter 
in greater detail the evidence adduced at the hearings: 


Access 


Ethnic Character of Service Area 


More than 47% of the population within the WLBT 
service area is Negro (R. 2461). This Negro popula- 
tion is substantially segregated from the rest of the com- 
munity in that it has separate schools and churches and 
separate social, athletic, civic and cultural organizations 
(R. 2461; R. 2462-73; R. 3492-3501; TR. 649). 


Public Service Announcements 


In its 1964 license renewal application (for the period 
June 1, 1961 to May 31, 1964) WLBT listed 276 organiza- 
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tions on behalf of which it had broadcast 287 publie service 
announcements (R. 3490-3513). Of these organizations, 32 
were in the governmental] and welfare classification where 
service to the Negro community, if any, can be determined 
only by examination of the texts of the announcements. Of 
the remaining 244 organizations served, only three can be 
clearly identified as Negro, whereas at least 230 white 
organizations were served (R. 3500). This testimony is un- 
contradicted. Releases were sent to WLBT periodically by 
Tougaloo College (integrated) and the NAACP, but none 
were aired until after renewal was challenged (TR. 607, 592 
and 1477). 


Religious Programs 


Between June 1, 1961 and May 31, 1964, WLBT provided 
several hours for religious programming from white 
churches on Sundays (R. 3607-09), as well as a daily 15- 
minute Mid-Day Devotional Program. The ‘‘turns’? of the 
respective church leaders on the Mid-Day Devotional Pro- 
gram were determined by the Jackson Ministerial Council 
(Ibid.). The Council included no Negroes and none of these 
programs included Negro participation (TR. 649-650). 
There were, at that time no integrated churches in Jackson 
(TR. 649). 

Only fifteen minutes per week was afforded to any local 
Negro group. The fifteen minute program was initiated 
two weeks before the renewal application (TR. 1436) and 
was scheduled from 6:45 A. M. to 7:00 A. M. on Sundays 
(R. 3607-09; R. 3483-89). 


Programs for Children and Youth 


During the license renewal period, WLBT had three reg- 
ular programs for children and youth. ‘‘Romper Room’? 
for small children, ‘‘Teen Tempos’’ for teenagers, and 
“Youth Speaks”? for college students. Romper Room was 
a daily program; the others were weekly. No Negro child 
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ever appeared on any of these programs (TR. 529, 595, 
650, 695 and 1435), but over 19,000 white children appeared 
on Teen Tempos alone (R. 3605). 


Discussion and Interview Programs 


“Comment”? appeared daily and included a ‘cross- 
section of informed commentary on local, state, national 
and international issues?’ (RB. 2967-68; R. 3532). “Today in 
Jackson’’, was a daily interview program (R. 3532). In the 
three years no Negro appeared on these programs except 
for one appearance on Comment through an equal time de- 
mand (R. 3195-96). As the Examiner points out (R. 4322), 
the station manager had invited the Negro editor of the 
Jackson jAdvocate, Perey Greene, to appear on Comment 
(TR. 855). Mr. Greene was employed by the White 
Citizens Council (TR. 659). When he was appointed by 
Mayor Thompson to represent the City’s Negro citizens in 
negotiations about integration, they objected, and when he 
started to talk, the rest of the Negro committee walked out 
(R. 3262, 3272). 


WLBT refused requests to interview Dr. Ralph Bunche, 
Jackie Robinson and Bill Russell (TR. 1478-79). 


Our Colleges 


Until two weeks before the filing of the renewal applica- 
tion, the only local program which presented Negroes was 
the ‘Our College’? program. Periodically one of these 
programs was devoted to one of the state-supported Negro 
institutions. However, WLBT never invited Tugaloo 
(which became controversial in 1961) to appear on ‘‘Our 
Colleges’’, The state-supported Negro colleges were not in 
a position to express the views of Negroes. As Walter 
Lord put it: 


“The educators too are now falling into line. Wholly 
dependent on state aid, Mississippi’s complex system 
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of public colleges had already learned to think right.’ 


Courtesy Titles and Racial Identification 


The following witnesses testified that WLBT did not use 
the courtesy titles, Miss and Mrs. for Negro women during 
the period 1961-1964, or used such titles on rare occasions :* 


Hodding Carter, III 
Editor, Delta Democrat Times (TR. 695) 


Dr. Aaron Henry 
Clarksville druggist and 
President of the NAACP (TR. 532) 


George Owens 
President, Tougaloo College (TR. 561) 


Mrs. George Owens 
Former Public Relations Officer 
of Tougaloo College (TR. 597) 


Mrs. Hazel Brannon Smith 
Editor, Lexington Advertiser and 
Durant News (TR. 1250) 


Two of the witnesses recalled hearing an exception made 
for Mrs. Medgar Evers, the widow of the murdered NAACP 
leader (TR. 597, 1250). A critical postcard was sent to the 
station about a reference to ‘‘Mrs. Evers’? (R. 2488). 


21 Walter Lord, The Past That Would Not Die (New York: 
Harper and Row, 1965), p. 74. 


22 No witness claimed there was any difference in practice with 
respect to men, since “Mr.” was not used for whites or Negroes. 


138 There was also an anonymous letter in 1961 about a reference 
to the wife of baseball player, Willie Mays, as “Mrs. Mays”, but 
x was by the sports announcer, not the regular news staff (R. 

701). 
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As against these five witnesses, only one witness testified 
to the contrary. News Director Dick Sanders testified 
that WLBT used courtesy titles for Negro women prior to 
April 15, 1964 but could think of only one example (TR. 
1085).%* His successor, Hagen Thompson, testified that 
WLBT now uses courtesy titles for Negro women, but 
did not testify that they were used during the renewal 
period (TR. 1221-2). 


Dick Sanders and Hagen Thompson differed as to the 
practice. Dick Sanders described the station policy as 
follows: 


““Women were identified by their full names the first 
time used in a story and ‘Mrs.’ thereafter, if their 
name was used a second time.’’ (TR. 1039) 


Hagen Thompson was asked as follows: 


“‘Q. What about on the first mention of the person 
of a woman, how would it be used? <A. There is no hard 
rule on that. You might use ‘Mrs.’ the first time with 
some persons and at other times might not ...’’ (TR. 
1222) 


A number of witnesses testified that announcer, Alon 
Bee and commentator, Tom Ellis, used the insulting appel- 
lations ‘‘nigger’’ and ‘‘negra’’ and two witnesses testified 
that they protested to the station without effect (TR. 558, 
566-67, 610-612, 697, 1477, 1503-07). This testimony was 
undenied. 


WLBT Program Director, Maurice Thompson, in his 
response to the petition to deny repeatedly referred to a 
Negro woman as ‘‘Musgrave’’ without once using a cour- 
tesy title (TR. 1199). 


4 According to Aaron Henry, Sanders avoided the problem by 
references like “the wife” or “the Adams woman” (TR. 532). He 
also said that the customs were very different on the Memphis 
stations (TR. 544). 
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There was also testimony that WLBT customarily men- 
tioned race when a Negro was involved in the reporting of 
crime and accidents, but did not mention race when a white 
person was involved (TR. 549). This was admitted by 
WLBT’s present news director (TR. 1263). 


Controversial Issues 


Previous Renewal Periods 


WLBT has maintained for many years that it did not 
present any discussion of civil rights issues on local pro- 
gramming. At times, it has also claimed that it did not 
present network programs on the issue. Thus, in response 
to an NAACP complaint in 1955, Mr. Beard, the station 
manager, admitted that it did not present Thurgood Mar- 
shall on the regular NBC ‘‘Home’’ program because ‘‘it 
has been our policy not to permit local or network propa- 
ganda on either side”? (R. 004859). 


In 1957, Medgar Evers, then Field Secretary of the 
NAACP, was denied time to respond to a panel program 
titled ‘‘The Little Rock Crisis’? which included discussion 
by three white segregationist public officials, Gov. Coleman, 
Sen. Eastland and Congressman Williams (R. 004861, 
TR. 678-79). WLBT contended that it did not consider 
the matter controversial, but a “report from our duly 
elected officials.’” In 1959, the Commission delayed license 
renewal and finally granted it with a warning: 


“The fact that the proponents of one particular posi- 
tion on such an issue are elected officials does not in 
any way alter the nature of the program or remove 
the applicability of our fair presentation policy.’’ 
(R. 004871) 


Editorials 


During the period before the Meredith riots at the Uni- 
versity of Mississippi (September 1962), WLBT broadcast 
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a series of editorials on the issue of racial integration 
(R. 2429-2437). The editorials called upon all ‘‘true and 
loyal Mississippians’’ to support the Governor in his fight 
to ‘‘prevent the integration of our schools” and presented 
a speech of the Governor in which he stated: 


‘‘No school will be integrated in Mississippi while 
I am your Governor.’’ (R. 2416) 


and further: 


‘‘There is no case in history where the Caucasian 
race has survived social integration. We will not drink 
from the cup of genocide.’’ (R. 2418). 


The WLBT editorial echoed: 


“Governor Ross Barnett has said ‘Never’! and he 
means ‘Never’!’’ 


In still another editorial dated September 21, the death 
of a Mississippi newspaperman was referred to as the ‘‘first 
casualty in the fight to prevent integration of the public 
schools’’; it was further suggested that 


‘Unfortunately, (this) will not be the last casualty of 
this fight to preserve segregation in the schools of Mis- 
sissippi.”’ 


These editorials were characterized by Pulitzer Prize win- 
ner, Mrs. Hazel Brannon Smith, as ‘‘wild stuff’? (TR. 
1252). They were, she said, 


‘‘. _ . in my studied judgment one of the great factors 
aside from our Jackson newspapers in brainwashing 
the people of the State to the point to where we really 
believed we could get away with defying the United 
States Government, and I mean it was a constant bar- 
rage of statements from politicians that were race- 
bating, politicians saying that we don’t have to inte- 
grate and carrying the line of the White Citizens Coun- 
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cil which promised the people of Mississippi you don’t 
have to integrate and you just say you wouldn’t inte- 
grate and you don’t have to integrate. 


That was the line put out by the Council. That was 
the line heard on the Citizens Council program on 
WLBT and by the leading politicians of the State, in- 
cluding our men in Congress and in the Senate, so if 
the people hear something like that often enough, they 
will believe it in the first place.’? (TR. 1252-1253.) 


Mrs. Smith was offered as an expert witness by the licensee 
(TR. 1245). 


WLBT claimed that no conflicting views were ever pre- 
sented because 


“the elected officials, the prominent civic, educational 
and religious leaders of the community almost unani- 
mously felt that the real issue involved was the con- 
stitutional rights of a state’? (R. 2343) 


and because 


“*,..no one down here is against states’ rights, which 
is what we occasionally have editorialized about.”? (R. 
2261) 


but WLBT conceded that: 


“‘The management (of WLBT) believes that the ma- 
jority of the Negroes in the community . . . openly 
favor integration . . .”’ (R. 2332). 


A statement calling for an end of violence was presented 
the morning after the Oxford riot (October 1, 1962) by 
William Mounger, then President of Lamar Life Insurance 
Company. It was not an editorial and was not represented 
to be a statement on behalf of the management of WLBT. 
Mr. Beard testified that Mr. Mounger ‘‘didn’t ask anybody 
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about putting it on the air. He walked in and put it on 
the air” (TR. 927). Mr. Mounger resigned shortly there- 
after. 


Citizens’ Council programs were carried off-and-on by 
WLBT for a period of about five years (TR. 797). Mr. 
Beard claimed that the station management carefully pre- 
viewed the tapes in advance, to make certain that “we did 
not carry any of the programs that dealt with integra- 
tion or segregation’? (TR. 798) (confirming the practice set 
forth in WLBT’s letter of October 23, 1963, to the Com- 
mission, which described the Citizens’ Council Forum as 
“*. . . the only local program likely to discuss separation 
of the races’? (R. 2334). 


WLBT’s expert witness, Mrs. Hazel Brannon Smith, 
testified that: 


“<., . the line of the White Citizens Council . . . 
promised the people of Mississippi you don’t have to 
integrate... 


That was the line put out by the Council. That was 
the line heard on the Citizens Council program on 
WLBT and by the leading politicians of the State, 
including our men in Congress and in the Senate.’’ 
(Emphasis supplied.) (TR. 1252-1253) 


Mr. Beard did admit that on occasion these programs 
had dealt with ‘various aspects of state’s rights’? (R. 
2261). It turned out on cross-examination that his numer- 
ous editorials in September, 1962 opposing the admission 
of James Meredith to the University of Mississippi were 
not about segregation or integration but state’s rights (TR. 
901-910). 


The NAACP asked for time to answer the Citizens 
Council programs and its request for time was denied 
(R. 3769; 3770). At the hearings, WLBT stated that it had 
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no tapes or transcripts and no record even of the subject 
matter of any of these Citizens Council programs (TR. 782). 


During September 1962, WLBT also broadcast spot com- 
mercials paid for by the Citizens Council alleging that 
“the communists are behind the racial agitation now go- 
ing on in Mississippi’? (TR. 851-854, R. 2346-47). The 
NAACP was not notified of these attacks or given any 
opportunity to respond (TR. 854). 


“Comment” 


Beginning in 1954, WLBT presented a daily program 
of news commentary called ‘‘Comment’’. The program 
included ardent segregationists, such as Tom Ellis, Mary 
Cain and Bill Simpson (TR. 1049-54, R. 3195-96). It also 
included some distinguished white moderate newsmen 
like Kenneth Toler, Oliver Emmerich and Wilson Minor. 
Only once in the three years did a Negro appear and he got 
on through an equal time demand (R. 3195-96; R. 3197). 
The only ‘‘Comment’’ scripts in the record are those 
selected by WLBT or furnished to the Commission staff 
on demand. However, a number of these programs dis- 
cussed racial integration, including those on August 16, 
1962, August 23, 1962, September 12, 1962, September 20, 
1962, October 19, 1962, November 9, 1962, November 16, 
1962, November 30, 1962, December 7, 1962, February 
28, 1963, April 4, 1963, May 30, 1963 and June 16, 1963 
(See original FCC Opinion, fn. 4, 38 FCC 1443, 5 RR 2d 
205). While some of the ‘‘Comment’’ programs discussed 
integration from the white moderate point of view, only 
the equal time one favored integration. 


News 


WLBT news director during the renewal period was 
Dick Sanders. The station manager considered him a 
“‘liberal’’ and an ‘‘integrationist”’ (TR 885 and 962) and 
“‘tried to balance him from the other side’? (TR. 886). 
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Sanders himself denied that he was an integrationist (TR. 
1079) and the record shows that he criticized the Depart- 
ment of Justice for its voter registration activities and 
attacked Dr. Beittel, President of the only integrated col- 
lege in Mississippi (R. 265). 


None of the appellants ever had any criticism of Dick 
Sanders. However, several witnesses on both sides re- 
ferred to the ‘tremendous pressures’’ under which he 
operated (TR. 702-03, 1244, 1248, 1096). Furthermore, 
Dick Sanders did not have much control over the morning 
news which was presented by Alon Bee (TR. 1060, 1086). 
He was not aware, for example, that a message was being 
read warning viewers about “northern, managed news’? 
and urging them to stay tuned for their local news (TR. 
872-73, 1060). 


WLBT included in its news programs a great deal of 
opinion. Appellants taped WLBT’s programming for the 
entire monitored week (March 1-7, 1964) and abstracted 
transcripts or summaries of all of the programming having 
to do with civil rights and similar matters (R. 3467-82). 
This tape was made available to WLBT. It had the 
opportunity to supplement or correct appellants’ abstracts. 
Its supplementary exhibit (R. 3285-3371) does not con- 
tain any correction of Appellants’ Exhibit 3, nor does 
it add any programming that has anything to do with 
civil rights or matters of special interest to Negro viewers. 


During the monitored week, WLBT broadcast twice a 
statement by Judge McGowan attacking the civil rights 
movement, twice an appeal by State Senator Wise for com- 
munications against the Civil Rights Bill, three times a 
statement by Mayor Thompson against the Civil Rights 
Bill; twice a statement by Mayor Thompson against school 
integration, twice an attack on the Civil Rights Bill by the 
Republican State Chairman, twice a resolution commend- 
ing Mayor Thompson for his opposition to the Civil Rights 
Bill. In addition to these relatively short statements, a 


20 


long sarcastic speech by Governor Johnson threatening 
voter registration demonstrators with mass imprisonment 
was broadcast four times, and a lengthy discussion of the 
Civil Rights Act by U. S. Senator John Stennis was broad- 
cast once. Not a single statement in favor of integration 
was broadcast during the entire week. 


Network Programming 


WLBT is primarily an NBC affiliate but has a secondary 
affiliation with the ABC network (TR. 933). By letter of 
October 29, 1963, WLBT advised the Commission that it 
knew of no regularly scheduled network program that ‘‘had 
been dropped’? because of its pro-integration content 
(R. 2353). However, of the seven regularly scheduled NBC 
program series which occasionally discussed integration be- 
tween July 1, 1962 and August 31, 1963 (R. 2442-59), 
WLBT regularly carried only the ‘‘Today’? show (R. 
2834-39). 


WLBT prepared an exhibit showing programs which it 
carried which were of special interest to its Negro audience. 
This exhibit includes only one of twenty-four portions of 
the ‘‘Today’’ show which dealt with integration between 
July 1, 1962 and August 31, 1963. (R. 2834-39; R. 2442-59). 


WLBT contended below that its exhibit was incomplete 
and that it actually carried many more of these programs, 
citing a letter it wrote the Commission (R. 2370-74; R. 2422; 
R. 2427). However, this letter was self-serving. It of- 
fered no evidence at the hearings beyond WLBT Exh. 45 
(R. 2824-39). When appellants’ counsel sought leave to 
examine its logs over a weekend for the purpose of deter- 
mining how many network programs it actually carried, 
WLBT and the Broadcast Bureau strenuously opposed the 
request and leave was denied (TR. 1449-54). 


NBC listed the following program series as dealing with 
integration during the fourteen-month period: ‘‘Chet Hunt- 
ley Reporting’, ‘‘David Brinkley Journal’’, ‘‘This is NBC 
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News’’, ‘‘Update’’, ‘‘Ray Scherer’s Sunday Report’? and 
“Meet the Press’? (R. 2442-59). Except for Alabama Gov- 
ernor George Wallace’s appearance on “‘Meet the Press’’, 
WLBT carried none of the foregoing regularly scheduled 
programs (R. 2375-84; 2834-39). Mr. Beard had advised 
Commission investigators in November 1962 that WLBT 
did not carry ‘‘Chet Huntley Reporting”’ because, in Mr. 
Beard’s opinion, it was “likely to cause violence in our 
area’’ (R. 2263). 


With respect to network special programming, Mr. Beard 
stated that both NBC and ABC gave him advance notice 
if such specials touched on integration or the race question 
(Ibid.). He usually taped or previewed such programs and 
did not broadcast them if he thought they were likely to 
cause violence (Ibid.). 


Improvements in Programming 


Although the Commission found that WLBT had allowed 
only ‘‘limited’’ appearances by Negroes during the renewal 
period (R. 4771), it found that there had been “‘a marked 
improvement in Negro participation’’ in local program- 
ming since June of 1964 (R. 4772). We now discuss this 
improvement: 


Public Service Announcements 


During the period from March 1964 to March 1967, 
WLBT listed a total of 1,612 public service announcements. 
This total omits Freedom Bookstore announcements (TR. 
1402). Of the 1612 announcements, only 126 were on behalf 
of Negro organizations. Almost half of these announce- 
ments (57) were for a single Negro organization, Tougaloo 
College (R. 2729-94). Of the 701 organizations served, an- 
nouncements were made for 15 Negro churches and for 222 
white churches; for 4 Negro social organizations and for 
170 white social organizations (Ibid.). Many of the an- 
nouncements for Negro organizations appeared on Mr. 
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Newsome’s* ‘‘Civic Calendar” at 7:00 A. M. Saturday 
mornings (TR. 1363). The announcements for white or- 
ganizations were presented at the noon hour (R. 2803). 


Religious Programs 

In July of 1964, WLBT added Rev. Mr. Newsome’s** 
15-minute Faith for Life Program at 7:00 A. M. on 
Sunday mornings (R. 3145). It discontinued “TV Gospel 
Time’’, a syndicated program which featured Negro singers 
and appeared later in the morning (TR. 1524-25)” WLBT 
continued to carry several hours of white religious pro- 
gramming, including a one-hour service broadcast from a 
segregated white church** at a more desirable time on Sun- 
day morning (R. 2804-12). Negro ministers were permit- 
ted to appear four weeks out of thirteen on the brief ‘‘Mid- 
Day Devotional’’ commencing in November 1965 (TR. 1535- 
1537). 


Programs for Children and Youth 


WLBT’s segregated pre-school program for children, 
‘“‘Romper Room’’, was discontinued on June 11, 1965 
(TR. 1534), a month after the conditional license was 
granted. WLBT now has no substitute (TR. 1447). ‘‘Teen 


+° Negro groups refused to accept Reverend Newsome as a repre- 
sentative (R. 3262-64). Mrs. Medgar Evers referred to him 
as white-oriented (see note 9, supra). At WLBT’s meeting with 
Negro representatives in May, 1965, Rev. Mr. Wheeler and Rev. 
Mr. Newsome were described as a “disgrace to any community” 
(TR. 533-534). 


*® The Commission is incorrect in stating that “TV Gospel Time” 
is presented now. 


** The Presbyterian Church whose services are broadcast by 
WLBT “stood ly for segregation”. Its minister is quoted as 
follows: 

“Bluebirds never mate with redbirds’ The Rev. G. T. Gillespie 
assured the Presbyterian Synod in Jackson, drawing on an 
analogy that had proved useful in the 1870's.” (Lord op. cit., 
p. 75.) 
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Tempos’’, did not begin to include Negroes until Sep- 
tember of 1965; Negro schools are allotted one program 
per month (TR. 1525). A Negro announcer is supplied for 
the Negro programs and a white announcer for the white 
programs (TR. 1447). ‘‘Youth Speaks’? was discontinued 
in February of 1966 (TR 1440, 1526). The ‘‘Our Colleges”’ 
program which, until February 1964, was the only local pro- 
gram which regularly presented Negroes was also dis- 
continued. 


Editorials 


WLBT had broadcast only three editorials since June 
of 1964. All three followed the death of a Negro civil 
rights worker and in each instance deplored violence (RB. 
3080; R. 3115; R. 3116). 


Discussion Programs 


The ‘‘Comment”’ series was discontinued in September 


1964 (R. 2967); ‘‘Youth Speaks’? was discontinued in 
February 1966 (TR. 1526). No local discussion program 
was scheduled until just before the evidentiary hearing in 
May 1967 (R. 3144). 


News 


There was no immediate improvement in WLBT’s news 
programs after the filing of the petition to deny. Alon 
Bee, on his newscasts, made derogatory comments about 
the forthcoming ‘1964 Summer Program’’, such as ‘‘the 
beatniks and the bearded are coming’? and then ‘‘the 
Commies are coming’’, and the Summer Program was not 
otherwise explained on WLBT’s news programs (TR. 
1507-1509). When Charles Evers requested time to “‘pre- 
sent the other side of the Civil Rights issue’? (R. 3659), 
the station responded by asking that it be furnished with 
specific dates, program and individuals to whom he re- 
ferred (R. 3660). When Evers asked for time to discuss 
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the Summer Program (R. 3661). WLBT’s Public Serv- 
ice Director, told him: ‘When the ‘Summer Program’ 
was announced it was decided by the WLBT management 
that no time would be devoted on a local level to dis- 
cussion of this program because of the possible explosive 
nature’’ (R. 3662). However, time had been granted to 
the John Birch Society in August of 1962 to reply to 
charges aired on unspecified news and interview programs 
(R. 2841). 


Alon Bee continued to omit ‘‘Miss’’ and ‘‘Mrs.’? in 
speaking of Negro women (TR. 597). 


WLBT offered in evidence selected news scripts cover- 
ing civil rights events (R. 2499-2700). However, these 
seripts were not shown to be representative of the regular 
news broadcasts carried between 1964 and 1967 (TR. 1205- 
1206). No evidence was presented on the extent of im- 
provement, if any, in WLBT’s previous practice of broad- 
casting in the news a heavy preponderance of segrega- 


tionist and anti-civil-rights statements. 


Network Programming 


WLBT did not offer any analysis of the network pro- 
grams dealing with integration and civil rights which it 
chose to broadcast, and those which it has chosen not to 
broadcast, either before or after its renewal application. 
Accordingly, there is no evidence that any attempt has 
been made by WLBT to improve its practice in this regard. 
Its 1966 renewal application states that it is still ‘“‘cautious 
about any telecasts which might tend to inflame or arouse 
public sentiment’’ (R. 3730). 


Consultation With Negro Leaders 


Although WLBT offered an exhibit intended to show the 
close identification of its personnel with various groups 
in the service area (R. 2879-88), there is no evidence that 
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any of its employees is either Negro or identified in any 
way with the civil rights movement. 


Shortly after the conditional renewal of WLBT’s license, 
Dr. Beittel of Tougaloo College wrote Mr. Beard offering 
to arrange a meeting with N egro leaders. His letter was 
ignored (TR. 512-13). However, there was a meeting be- 
tween WLBT and Negro leaders on May 28, 1965 in Mr. 
Knight’s office (TR. 328). Reverend Mr. Smith recalled 
a discussion about N egro ministers appearing on the ‘‘Mid- 
Day Devotional?’ program and that he had expressed the 
opinion that if they were going to ‘‘be the same type of 
Negro as that we have been putting on all the time, it was 
a disgrace for any community’? (TR. 333-334). Other 
matters discussed were Teen Tempos, courtesy titles and 
Alon Bee’s use of the expression ‘‘nigger?’, 


Over a year later, in June, 1966, WLBT invited a num- 
ber of Negro leaders, including President Owens of 
Tougaloo College, to serve on an Advisory Committee and 
indicated that a questionnaire on programming would be 
circulated. Dr. Owens recommended that in addition to 
questionnaires, the group should have discussions with Mr. 
McRaney (R. 3642). Mr. McRaney replied that the sta- 
tion intended ‘‘to have discussions with many’’ (R. 3643). 
There is no evidence that the Advisory Committee has ever 
met, 


Erroneous Rulings on Evidence 


The Freedom Bookstore 


During the renewal period from 1962 through the spring 
of 1964, a so-called ‘‘Freedom Bookstore’? was operated 
on WLBT’s premises. This Bookstore (now called the 
“Patriotic American Bookstore’’) carries a number of 
publications published by Citizens’ Councils of America 
among others, arguing that the civil rights movement is 
Communist dominated and dangerous to American security 


26 


(R. 3718). The Exarsiner repeatedly ruled that evidence 
pertaining to this Bookstore could not be received (Tr. 
1402, 1605, 1615-1616), despite the fact that hundreds of 
pages of evidence were received about cooperation WLBT 
gave to other organizations. 


According to its logs, WLBT broadcast about 100 pro- 
motional announcements per month for the Bookstore dur- 
ing three test periods between July 1, 1962 and January 
30, 1963 (R. 3692). If this volume was typical, WLBT 
must have carried about 3,600 announcements for Freedom 
Bookstore in the renewal period as against 287 public 
service announcements for some 276 other organizations, 
of which only three can be identified as Negro (R. 3500). 
In addition, it carried announcements for the John Birch 
Society and for Women for Constitutional Government 
(R. 3499), the female counterpart of the White Citizens 
Council (TR. 454). In the three years, it did not carry 
a single announcement for the NAACP or any organization 
advocating civil rights (R. 3490-3513). During the com- 


posite week 1962-63, WLBT carried nine announcements 
for Freedom Bookstore (R. 3483-89; 3669). During the 
monitored week, March 1-7, 1964, WLBT carried 16 an- 
nouncements for Freedom Bookstore (R. 3727). It carried 
no announcements for any Negro or civil rights organiza- 
tions during either period. 


Saturation of the Air Waves With Right Wing Views 


The Church made a test check of WLBT’s station logs 
for three full months and portions of a fourth month be- 
tween July 1, 1962 and January 30, 1963, abstracting there- 
from a complete tabulation of editorials, ‘‘Comment’’ pro- 
grams, addresses by public figures and local programs and 
announcements of a controversial nature. This evidence 
was excluded (R. 3718-26). The check showed that WLBT 
broadcast a steady diet of conservative and right wing 
opinion, including the ‘‘Dan Smoot Report’’, ‘‘Lifeline’’, 
the Citizens Council Program, ‘‘Youth Speaks’’, ‘‘Freedom 
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University of the Air’? and numerous speakers and ‘pro- 
grams of the Christian Anticommunism Crusade (see the 
discussion of these organizations in R. 3718-26), with vir- 
tually no material on the other:side. 


During the 20-day period in September 1962 between 
Justice Black’s denial of a stay and the Meredith riots 
at the University of Mississippi, the air waves were satu- 
rated with right wing material. For example, on Septem- 
ber 10, the first day in the period, there were 16 conserva- 
tive or right wing expressions, including three spot com- 
mercials by the Jackson Citizens Council attacking the 
leaders of the civil rights movement as Communists (R. 
3707; R. 216-22). During the entire 20-day period there 
was no local program expressing the integrationist view- 
point. 

Anti-communism was equated with protection of states’ 
rights and protection of states’ rights with opposition to 
integration. See e.g. the cover of ‘“‘Black Monday” (R. 
3725-26) which attacks the Supreme Court decision in the 
Brown case. It shows a fist marked with a hammer and 
sickle smashing through a barrier marked ‘States’ 
Rights” and states: ‘‘Lest we forget—integration of the 
races and the destruction of White America is one of 
Communist Russia’s objectives . . .’? On September 10, 
there was an announcement for Freedom Seminar at 7:07 
and a Jackson Citizens Council announcement linking 
Communism with civil rights at 7:15. Later there was a 
Freedom Bookstore announcement at 10:27, a Citizens 
Council announcement at 11:29, a Freedom Seminar an- 
nouncement at 11:42 and a Freedom Bookstore announce- 
ment at 11:55. : 


The “Wall of Flesh” 


At the opening of the hearings Church counsel offered 
in evidence as admissions against interest certain charges 
against WLBT filed with the Commission by the Mississippi 
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State AFL-CIO and the response of WLBT to these charges 
(R. 3739-67). Included was the charge that manager Fred 
Beard was directly responsible for the circulation of a 
false rumor over the facilities of the applicant on Sep- 
tember 27, 1962 that federal troops were going to arrest 
Governor Barnett at the Governor’s mansion. It was fur- 
ther charged that 


“Mr. Beard used the facilities of WLBT and WJBX 
to broadcast an appeal the citizens of the State of 
Mississippi to come to the Governor’s mansion and to 
surround the mansion. The Citizens Council sponsored 
this ‘wall of human flesh’ and a crowd of many thou- 
sands, including women and children, gathered in front 
of and around the Governor’s mansion. Many of the 
men in this crowd bore arms, and the atmosphere was 
one of open rebellion and insurrection. This rumor 
was, of course, without foundation, and was simply 
used as a pretext for rallying a mob in front of the 
Govenor’s mansion, since it was known to Mr. Beard 
that the Governor was considering capitulating.”’ 
(R. 3742) 


In response, an affidavit by program director Maurice 
Thompson (who did not testify at the hearing) stated only 
that ‘‘the management of WLBT has not allowed the facili- 
ties of the station to be used on any non-network program 
in attempts to subvert the Government of the United States 
or the Government of the State of Mississippi’? (R. 
3767). The Examiner would not permit appellants to 
cross-examine Fred Beard on this subject (TR. 929-932). 


Examination of the station logs for September 27 (R. 
3648) shows that editorials were added to the typewritten 
log in handwriting with the notation “‘J.R. 9/27/62.” 
There are times recorded in handwriting in the ‘“‘Actual 
Time’’ column of the log against these editorials. WLBT 
advised the Commission that it had carried no- editorials 
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after September 21. Appellants’ counsel was cut off by 
the Examiner when he sought to cross-examine Fred 
Beard about editorials after that date (TR. 921). 


Reduction of Public Affairs Programming 


Appellants offered in evidence three exhibits (R. 3669- 
77; R. 3678-86; R. 3687-91) which are significant in show- 
ing that WLBT has substantially discontinued local public 
affairs programming rather than permit participation by 
Negroes or civil rights advocates, 


During the 1962-63 composite week, WLBT carried 342 
minutes of public affairs programming, amounting to 4.8% 
of its total programming. This included a daily broadcast 
of ‘‘Lifeline’’ (a conservative program associated with 
Mr. H. L, Hunt, of Dallas, Texas), the Citizens Council 
program, interviews with Senator John Stennis, Governor 
Barnett and Congressman Williams, ‘‘Youth Speaks’? (the 
program sponsored by Patriotic American Youth), ‘‘Know 
Your Candidate”’, ‘‘Comment”’ and others. There were 
nine announcements for the Freedom Bookstore. There 
was also 30 minutes of ‘‘adult education’. This was 
“Freedom University of the Air’’, which features an anti- 
communist speaker (R. 3719). 


In the 1965 composite week, after these proceedings were 
commenced, public affairs programs were reduced to 95 
minutes or 1.30%. The only local program was ‘‘Youth 
Speaks’’. The balance consisted of the network program 
“Meet the Press’’ and a five minute appeal by President 
Johnson for the United Fund. There was no ‘adult 
education’? program (R. 3678-86). 


In WLBT’s proposed week (R. 3213-22), there was 
only 90 minutes of public affairs programming, or 1.2%, 
which consisted entirely of network programming, i.e. 
‘‘Meet the Press’’ and an NBC documentary on Indonesia 
(R. 3687-88). There was no ‘adult education’? program- 
ming. 
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A few weeks before the hearings began, WLBT instituted 
& new program called ‘‘Face the Issues’’, sponsored by the 
Junior Chamber of Commerce. The programs held im- 
mediately before and during the hearing included several 
appearances by civil rights leaders and.Negroes. How- 
ever, it does not appear that other activities sponsored 
by the Junior Chamber of Corumerce permit Negro par- 
ticipation (TR. 1199-1203) and how long this policy will 
continue is questionable. 


Misrepresentations to the Commission and the Public 


Appellants’ purpose in initiating this proceeding was to 
establish the right of community organizations to partici- 
pate in license renewal proceedings, and to establish that 
discriminatory and one-sided programming could result 
in a loss of license. Accordingly, appellants’ petition to 
deny emphasized the refusal of WLBT to serve the N egro 
community and WLBT’s one-sided treatment of civil rights 
issues. Appellants’ primary concern has never been the 
good or bad character of this licensee. The Commission 
apparently recognized this when it placed the burden of 
proving misrepresentations on the Broadcast Bureau and 
not on appellants. Since the Broadeast Bureau made no 
serious effort to bear this burden, the evidence of mis- 
representation emerged as an incident to appellants’ case. 
The basic issue of misrepresentation was described by 
Chairman Henry and Commissioner Cox in the Commis- 
sion’s original Opinion and Order as follows: 


“There are factual questions whether the policies 
under which the licensee purported to act as to the 
issue of racial integration, were put forth in good faith. 
The licensee referred to these policies in dealing with 
those in its area who sought to present programming 
giving the integration viewpoint. Where complaint 
was made to the Commission, the policies were simi- 
larly referred to, and on several occasions. In this 
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important area, the licensee was clearly required to 
deal in good faith with its public and with the Com- 
mission. See 1960 Programming Statement, 20 Pike 
& Fischer, R. R. 1901; F.C.C. v. WOKO, Inc., 329 U.S. 
326. 


“1. As the majority opinion makes clear, the licen- 
see has several times assured the Commission that it 
has a policy not to sell or afford time locally for pro- 
gramming dealing with the issue of racial integration. 
It did so in answer to a 1955 complaint of the NAACP. 
In July of 1958, the licensee stated that the stations 
‘were still adhering to this policy of not presenting 
local programs dealing with the issue’, and, there- 
after, it stated that ‘the policy not to present local 
programs dealing with segregation has continued in 
effect to the present time, although it has been re- 
viewed at intervals on a regular basis . . .’ (Ltr. 
of Oct. 2, 1963, p. 4). The policy’s purpose is to 
avoid presenting local programs that are inflammatory 
in any way. 

“In view of the licensee’s editorials opposing the 
enrollment of James Meredith, its ‘Comment’ pro- 
grams dealing with racial integration, and the 1962 
spot announcements paid for by the Jackson Citizen’s 
Council (par. 9, Orig. Op.), the existence of WLBT’s 
alleged policy is open to serious question. . . . 


“2. There is another question concerning the valid- 
ity of the licensee’s representations. In connection 
with the 1959 renewals, the licensee assured the Com- 
mission that ‘as to the programs originating locally, 
the stations have at all times provided each side in any 
controversial issue with time . . .’ (par. 5, Orig. Op.). 

- it cannot be said, upon the showing before the 
Commission, that the stations have provided the 
spokesmen for the integration viewpoint with time 
to answer the viewpoints expressed on this issue in 
the station’s local programming (i.e., the editorials 
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of September 1962, the above-noted ‘Comment’ pro- 
grams). Indeed, the majority notes the licensee’s 
failure to abide by its representation (par. 14). 


“*3. There is still another factual issue. The licensee 
stated that it has, in fact, discharged its obligation 
under the fairness doctrine with respect to the ‘Com- 
ment’ series since ‘station WLBT has followed its 
usual practice of offering people time. Copies of the 
script were sent to all persons mentioned in the pro- 
gram with an offer of equal time . . .’’’ (FCC 65-436). 


The Commission majority, in its Further Statement, 
stated that it believed WLBT’s ban on the discussion of 
integration applied only to: 


‘«. , . full and complete programs (as opposed to spot 
announcements or editorials) and that WLBT did not 
represent . . . ‘that it did not, as a matter of policy, 
permit the issue of racial integration to be aired at 
all’.”’ (R. 004881) 


However, this fine distinction between programs and edi- 
torials does not accord with the testimony of WLBT’s 
manager, Fred Beard: 


“Q. Did you have any policy about the treatment of 
the issues of integration or segregation in your edi- 
torials? A. As far as integration or segregation are 
concerned in editorials, we stayed away from it. We 
didn’t advocate segregation or integration. We didn’t 
get involved in it. 

Q. That was a matter of station policy? A. Station 
policy. 

Q. Approved by the board? A. Approved by the 
board.’’ (TR. 900-901) 


In a further explanation of this policy, Beard said: 


““We didn’t want to be placed in the position of having 
the Citizens Council and the NAACP, SNCC or the 
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John Birch Society or Corps [sic] or some other group 
which had opposite viewpoints to use the station as a 
forum for speaking.’? (TR. 909) 


Mr. Beard’s view was that the editorials did not discuss in- 
tegration or segregation (TR. 910). 


The evidence regarding this basic issue is summarized 
above under ‘‘ Controversial Issues.’’ 


There were repeated expressions of segregationist views 
during the three year renewal period in editorials, Citi- 
zens Council programs, ‘‘Comment’’ programs, film clips 
on news programs and constant promotion of the Freedom 
Bookstore and other right-wing programs. During the 
three-year period, there were almost no appearances by 
civil rights advocates. In 1961, Dr. Beittel was invited to 
appear on a news interview program, and despite a con- 
versation with WLBT witness, Hazel Brannon Smith, he 
appeared (TR 421-2). He thought he did well but was 
never invited back, although he offered to appear (TR 423). 
Rev. Smith managed to buy time for his Congressional 
campaign, but it took him six months, seven letters and 
telegrams to the Commission and one telegram to Presi- 
dent Kennedy before he got the time.* Before Beard 
gave up, he took Rev. Smith behind the station and sug- 
gested to him that his body might be found floating in the 
Pearl River (TR 307-8). Apparently, Rev. Smith’s ap- 
pearance did not cause violence, and he was able to appear 
twice more; all these appearances followed a warning from 
Senator Eastland that the FCC would harass the station 
if it did not sell the time (TR. 979-80). Rev. Smith got on 
also when Aaron Henry was running for Governor and 
WLBT refused to sell him time. The station was cau- 
tioned that even though Henry was not a legal candidate, 
the fairness doctrine applied to his candidacy. The sta- 
tion then offered free time to Smith (R. 2496; R. 2497; 


18 R, 3616-3622; R. 9. 
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R. 2325-29; TR 836). Medgar Evers got on by making an 
equal time demand to answer a speech by Mayor Thomp- 
son; however, he was assassinated shortly thereafter and 
his brother felt that the way WLBT and particularly Alon 
Bee, publicized the appearance, may have been responsi- 
ble for his death (TR 1497). 


The station expressly refused to permit the NAACP 
to answer the Citizens Council programs (R. 3768; 3769; 
3770) and it refused to present such Negro spokesmen as 
Ralph Bunche, Jackie Robinson and Bill Russell (TR 421- 
2). 


There was no proof that any Comment program was 
ever sent to any civil rights advocate as WLBT claimed. 
Dr. Beittel who was attacked, testified that he was not 
notified or invited to reply (TR 467-8). And the Commis- 
sion majority concedes that WLBT breached the fairness 
doctrine when it did not invite reply to the Citizens Coun- 
cil spot commercials. 


The Hearing Examiner also resolved many conflicts in 
testimony in favor of Manager Fred Beard against con- 
trary testimony. A discussion of these conflicts is set 
forth in an appendix to this brief. 


POINT I—The Commission should have denied re- 
newal of the license because the licensee limited 
the use of its channel to white persons. 


The broadcast industry has been well aware for decades 
that the broadcast licensee is a ‘‘public trustee’? (Tele- 
vision Corp. of Michigan v. F.C.C.,111 U.S. App. D. C. 101, 
294 F. 2d 730, 733-34 (1961); McIntire v. William Penn 
Broadcasting Co., 151 F. 24 597 (3rd Cir. 1946), cert. den. 
327 U. S. 779), who ‘*. . . seeks and is granted the free 
and exclusive use of a limited and valuable part of the 
public domain; when he accepts that franchise it is bur- 
dened by enforceable public obligations.”? (United Church 
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of Christ v. F.C.C., 123 App. D. C. 328, 359 F. 24 994, 1003 
(1966).) One of the most important of such obligations 
is to ascertain the needs and interests of his public to be 
served (Henry v. F.C.C., 112 App. D. C. 247, 302 F. 2d 191 
(1962), cert. den. 371 U. S. 821) and to “‘. . . reasonably 
attempt to meet all such needs and interests on an equitable 
basis’? (Report and Statement of Policy Re: Commission’s 
En Banc Programming Inquirs , 25 Fed. Reg. 7291, 7295). 


The separate-but-equal rule for the treatment of minori- 
ties had been announced in Plessy v. Ferguson, 163 U. S. 
537 (1896), 32 years before the Radio Act was passed. 


The decision of the United States Supreme Court in 
Brown v. The Board of Education?® was announced in May 
1954, seven years before the WLBT renewal term began. 
In that case the Court expressly quoted and approved the 
following finding: 


“Segregation of white and colored children in public 
schools has a detrimental effect upon the colored chil- 
dren. The impact is greater when it has the sanction 
of the law; for the policy of separating the races is 
usually interpreted as denoting the inferiority of the 
negro group. A sense of inferiority affects the motiva- 
tion of a child to learn. Segregation with the sanction 
of law, therefore, has a tendency to ( retard) the educa- 
tional and mental development of negro children and 
to deprive them of some of the benefits they would 
receive in a racially integrated school system.’’ 


The importance of broadcast programming addressed to 
the needs of the particular service area and of fair treat- 
ment of minorities was emphasized in the 1960 Program- 
ming Statement in which the Commission pointed out that 


19 347 U. S. 483. 


*° Report and Statement of Policy re Commission En Banc Pro- 
gramming Inquiry, 20 RR 1901 (1960). 
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“The major elements usually necessary to meet the 
public interest, needs and desires of the community 
in which the station is located as developed by the 
industry, and recognized by the Commission, have 
included: 


**(13) Service to Minority Groups, . . .”’ 


Thus, it was perfectly clear to the broadcast industry 
prior to the beginning of the 1961-1964 renewal period 
that where about half of the listening public was black, 
and that black community was segregated into separate 
institutions and organizations, it was necessary to consult 
with the leaders of the black community to ascertain their 
needs and tastes and to present appropriate programming. 


There can be no doubt that WLBT Station Manager 
Fred Beard, who was a keen student of the Constitution 
(TR 504-5), was well aware of these decisions and of 
WLBT’s responsibility as licensee of a public channel to 
see at least that a ‘‘separate but equal’’ policy was fol- 


lowed in programming. 


WLBT’s actions show that it knew where its duty lay be- 
cause it instituted its first regular Negro program (‘‘Voice 
of Good Will’? at 6:45 A.M. Sunday morning) just two 
weeks before its license application was filed (TR 1436). It 
moved the segregationist Freedom Bookstore out of the 
station premises at the same time. Notwithstanding its 
knowledge, WLBT rarely presented a Negro on any of its 
local programs (See pp. 9-11, above). 


The licensee’s response to this proceeding has been to 
comply in a half-hearted way with the 1896 decision in 
Plessy v. Ferguson by becoming slightly ‘‘more equal’’. 
It is now allowing Negro schools one segregated Teen 
Tempos program a month. Its programs for small chil- 
dren and college-age youth, which were not limited to 
students from a particular school and therefore could not 
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easily continue to be segregated, have been eliminated. 
Thus, even today, Negro and white children are never 
presented together on WLBT and the damaging ‘‘sense 
of inferiority’’ with its tendency to “‘retard the educational 
and mental development of negro children’ is still con- 
tinuing on WLBT with the full sanction and approval of 
the Federal Communications Commission. 


There can be no doubt that Fourteenth Amendment pol- 
icy against unequal treatment applies to Federal agencies. 
Bolling v. Sharpe, 347 U. S. 497 (1954). 


A tenant of facilities owned by a public agency must 
serve Negro customers. A refusal of service is an un- 
constitutional ‘‘state action.”? Burton v. Wilmington 
Parking Authority, 365 U. S. 17 (1961). A hospital re- 
ceiving assistance under the Hill-Burton Act must grant 
staff privileges to Negro physicians and patients. Simkins 
v. Moses H. Cohen Memorial Hospital, 323 F. 2nd 959 
(4th Cir., 1963) (en banc), cert. den. 376 U. S. 938. See 
also Norwalk CORE v. Norwalk Redevelopment Agency, 
395 F. 2nd 920 (2nd Cir. 1968); Hobson v. Hansen, 269 
F. Supp. 401 (D.D.C. 1967); Ethridge v. Rhodes, 268 F. 
Supp. 83 (S. D. Ohio 1967). 


Perhaps the closest analogy with this case is Hughes 
Tool Company, 147 NLRB 1573, which held that a union 
which discriminates against Negro employees cannot be 
certified as an exclusive bargaining representative by the 
National Labor Relations Board. 


The Report of the National Advisory Committee om 
Civil Disorders (Bantam ed.) p. 386, has emphasized the 
importance of the broadcast media in setting the tone for 
treatment of racial minorities. It is common knowledge 
that small children spend hours glued to their television 


"1 Brown v. Board of Education, 347 U. S. 483 (1954), 349 
U. S. 294 (1955). 
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sets. It is extraordinary that 14 years after the Supreme 
Court has pointed out the damaging effects of segregation 
on small children that the Commission should continue to 
license a station in this service area which, even today, has 
yet to admit one small Negro child to its local programs, 
and which continues to tolerate a pattern of segregation in 
its teen-age programming. It is anomalous that Federal 
licensees are permitted to engage in conduct in 1968 which 
was prohibited to state-supervised school districts in 1954. 


POINT I]—The Commission should have denied re- 
newal because the licensee willfully refused to 
present the viewpoint of civil rights advocates. 


A significant fact about broadeasting is that there is 
room on the air waves for only a few persons to speak 
at one time. The public channels are too scarce and too 
valuable to permit access to the air on a first-come, first 
served basis as is done for parks and other places of public 


assembly. Therefore, the government has licensed these 
channels to private persons, who perform a dual func- 
tion: they operate them and they control access to them. 
As Commissioner Lee recently stated ‘‘The job of the 
station is to censor and if it is doing its job, it censors 
every day.’”? 


Absent scarcity, the licensing of instrumentalities of 
speech and public assembly has many times been held to 
be irreconcilable with the First Amendment. See, for 
example, Lovell v. Griffin, 303 U. S. 444 (1937) ; Jones v. 
Opelika, 316 U. S. 584, 600, dissents adopted by the Court 
in 318 U. S. 103. 


Where licensing is necessary, the licensee must make 
the facilities available to all views. Kissinger v. New York 
City Transit Authority, 274 F. Supp. 488 (SDNY 1967 ). 


Broadcasting, October 28, 1968, page 63. 


39 


Public facilities can not be made available to some and not 
to all. Brown v. State of Louisana, 383 U. S. 131, 148 
(1966) ; East Meadow Community Concerts Association v. 
The Board of Education, 18 N. Y. 2a 129, 219 N. BE. 2d 172 
(1966), after remand, 19 N. Y. 2d 605, 224 N. E. 2d 888 
(1967). 


But for the special conditions in broadcasting, a licensee 
could no more be granted the power to censor speech on 
its channel than it could be granted the power to determine 
who may speak and what may be said in Union Square. 
Even given such conditions, the licensee must be regulated 
to protect free speech rights to the maximum extent pos- 
sible under the circumstances. 


It has long been recognized that the objectives of the 
First Amendment are two-fold. They look both to the right 
of the individual to express himself and to the benefits 
to the society of free discussion. See, for example, Whit- 
ney v. California, 247 U. S. 357 (1926), where Justice 
Brandeis pointed out that the founders ‘‘valued liberty 


both as an end and as a means.’’ (247 U.S. at p. 375.) 


The Commission has attempted to regulate the conduct 
of licensees so as to protect both First Amendment objec- 
tives. In its 1960 Programming Statement it directed 
itself partly to the individual benefits and indicated that 
licensees should consult with all substantial groups in 
the community to ascertain their programming needs and 
to provide them with a means of self-expression (20 RR 
1901). In the 1949 Report on Editorializing, the Com- 
mission concerned itself primarily with the social benefits 
of free discussion in requiring a licensee to broadcast 
discussion of controversial issues of public importance in 
the service area and to play ‘‘a conscious and positive role 
in bringing about balanced presentation of the opposing 
viewpoints’? (13 FCC 1246, 1251). 


Recently, in Red Lion Broadcasting Co. v. FCC, 381 F. 
2d 908 (D. C. Cir. 1967), this Court suggested that the First 
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Amendment requires that the licensees be regulated so as 
to protect unlicensed members of the public from the 
abuses of one-sided broadcasting. In upholding the Com- 
mission ruling that one Fred Cook was entitled to free 
time to answer an attack made upon his honesty, the Court 
said: 


“On the contrary, I find that the conduct of the peti- 
tioners (licensee) absent the remedial procedures af- 
forded the complainant Cook would, in fact, constitute 
a serious abridgement of his free speech rights.’’ (p. 
929) 


See also National Broadcasting Co. v. U. S., 319 U.S. 190 
(1942). 


The Government cannot therefore permit a licensee to 
limit use of the air waves to holders of a single point of 
view or even to ban all speech on an issue of public im- 
portance. Neither can a licensee be permitted to abandon 


his responsibility to the public by making air time available 
only to those who can afford to pay. Although it has been 
granted a limited monopoly, a licensee is not a common 
carrier. It has been left free to fix its rates as high as 
the traffic will bear, but it has been subjected to a corre- 
sponding responsibility for all its programming. 


The idea that a financial burden may be imposed upon 
the exercise of First Amendment rights has been rejected 
by the Supreme Court many times. Jones v. Opelika, 
supra; Cf. Follet v. McCormick, 321 U. 8. 573 (1943); 
Murdock v. Pennsylwania, 319 U. S. 105 (1935). 


In Follet v. McCormick, the Court reiterated that: 


“‘the exaction of a tax as a condition to the exercise 
of the great liberty guaranteed by the First Amend- 
ment is as obnoxious * * * as the imposition of censor- 
ship or a previous restraint.’’ (p. 577) 
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As the Court pointed out in that case (which involved the 
sale of religious literature) ‘freedom of religion is not 
merely reserved for those with a long purse.”’ 


In the case of Marsh v. Alabama, 326 U. S. 501 (1946), 
the Supreme Court made it clear that private ownership 
or control over property usually available for speech would 
not be permitted to impair free speech rights. At issue 
there was the right of the public to distribute literature on 
the streets of a company town. There the private owner 
held more than a temporary license in the facilities, it 
owned them outright, but it did not escape the duty of 
permitting their general use for speech. 


Even accepting Manager Fred Beard’s description of 
his policy, ie. ‘‘not to permit local or network propaganda 
on either side to be broadcast or telecast’’, it is clear that 
WLBT took upon itself the duty of protecting the public 
from advocacy of integration and civil rights. 


There can be no doubt that commencing with the Free- 
dom Rides in Mississippi in 1961, these issues concerned 
all sections of the community. There were mass demon- 
strations and even assassinations, unprecedented confronta- 
tions of Federal and State authority and even several 
nation-wide addresses by the President of the United 
States. There is reason to believe that these demonstra- 
tions were caused by the denial of access to broadcast 
media. As Professor Barron pointed out: 


‘‘Sit-ins and demonstrations testify to the inade- 
quacy of old media as instruments to afford full and 
effective hearing for all points of view. Demonstra- 
tions, it has been well said, are ‘the free press of the 
movement to win justice for Negroes . . .’ But, like 
an inadequate underground press, it is a communica- 
tions medium by default, a statement of the inability 
to secure access to the conventional means of reaching 
and changing public opinion.’’ (p. 1647) 


42 


‘The ‘sit-in’ demonstrates that the safety valve value 
of free expression in preserving public order is lost 
when access to the communication media is foreclosed 
to dissident groups.’”* 


See also Report of the National Advisory Committee on 
Civil Disorders, Bantam ed., pp. 382-86. 


WLBT Manager Fred Beard was well aware that dem- 
onstrations were means used by civil rights advocates to 
publicize their views. The station was alerted to demon- 
strations by telephone (TR. 866). According to the State 
Times’ account of Beard’s talk to the Citizens Council: 


‘Any time a white man bumps into a Negro on the 
street, you get a double headline,’ he said. ‘You have 
Yankees on the newspapers. Somebody better tell Fred 
Sullens or the Hedermans or somebody how to publish 
and when to publish.’ He mentioned no other names. 
Beard said that radio and TV networks were overload- 


ing the circuits with Negro propaganda. Recently 
when a Negro attorney was speaking on TV, Beard 
said he cut the program off and substituted a ‘Sorry, 
cable trouble’ sign. 


The TV manager urged the councils to get their story 
told through newspapers and air waves. His remarks 
drew the most applause of the session (R. 004853). 


Although Beard claimed he was ‘‘misquoted’’ in this 
article, he has never denied expressing these views. Mr. 
Beard also admitted that he screened all network specials 
in advance to eliminate those which would cause violence,** 
that he refused to present ‘‘Chet Huntley Reporting’’ be- 


23 Access to the Press—A New First Amendment Right, 80 
Harv. L. Rev. 1641, 1650 (1967). 

24 Counsel was not permitted to ask Mr. Beard how he deter- 
mined what would cause violence (TR. 945-6, 956). 
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cause ‘‘it was likely to cause violence’? (p. 20, above) and 
he cautioned News Director, Dick Sanders, about too much 
coverage of freedom riders (TR 1062-64). Beard also 
claimed that he screened Citizens Council programs to 
eliminate those which discussed civil rights (TR 798). He 
even protested to the networks about integrated entertain- 
ment programs (R. 004858-59). This policy against dis- 
cussion of integration has continued to the present day. 
Even in its 1966 renewal application, WLBT stated it is 
still ‘‘cautious about any telecasts which might tend to 
inflame or arouse public sentiment’? (R. 3730). 


The First Amendment reflected the American colonials’ 
experience under British rule. It seeks to prevent suppres- 
Sion of the views of those who would change the status quo 
or challenge the existing power structure. Accordingly, 
the threshold question in this case is whether a Govern- 
ment which cannot prevent the discussion of public issues 
on public streets or parks can license a private censor to 


do so. A second question is whether suppression of speech, 
which would not be permitted in other public facilities, 
can be tolerated on the public broadcasting channels. 


The Examiner’s Initial Decision and the Commission’s 
Decision ignore the “affirmative”? obligation of the licensee 
to encourage and implement the presentation of controver- 
sial issues ‘‘over and beyond the obligation to make avail- 
able on demand the opportunity for opposing views”? 
(Editorializing Report at p. 1251).?* 


At the hearing, the Examiner refused even to follow 
Fairness Doctrine precedents which were recited in the 
Commission’s original Order and Decision in this case, 


*° The Initial Decision is remarkable in that it nowhere does not 
refer to the Fairness Doctrine or the Editorializing Report and 
treats the whole matter as one of equal time. The only “equal 
time” provision in the Communications Act is the provision for 
political candidates in Section 315. 
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apparently on the ground that having succeeded in re- 
versing the order, the appellants could not even get the 
benefit of cases cited in it (TR. 761-2). 


WLBT and the Commission apparently take the view 
that WLBT has no affirmative obligation to present 
Negroes or prointetgration views, but may passively await 
well-documented ‘‘equal time’? demands. However, the 
Supreme Court has made it clear that freedom of choice 
enrollment plans which make desegregation dependent on 
Negro applications are not constitutionally acceptable? 
Thus, the 1949 Editorializig Statement, the 1960 Pro- 
gramming Statement and the Constitution all require the 
licensee to make affirmative efforts to eliminate discrimi- 
natory programming EECCA and hold him responsible 
for the results. 


POINT I]I—The Commission should not have re- 
ceived, much less given crucial weight to evidence 
of soe after the petition to deny was 
filed. 


This Court, in its earlier decision, left it to the Commis- 
sion to decide in the first instance whether it would receive 
evidence of improved performance by WLBT, and sug- 
gested that the Commission might well disregard such evi- 
dence under its position in Community Broadcasting Co. 
Ine. v. FCC, 107 U. S. App. DC 95, 274 F. 2nd 753 (1960).?¢ 
The dissenting statement of Commissioners Cox and John- 
son points out that the Commission has long held that 
‘‘upgrading’’ of programming practices after the ‘‘spot- 
light of the petition to deny’’ is not a reliable indication 


* Greene v. New Kent County School Board, 391 U. S. 430 
(1968) ; Monroe v. City of Jackson Board of Commissioners, 391 
U. S. 450 (1968), and Ramey v. Gold School District Bd. of Ed., 
391 U. S. 443 (1968). 


36 (See pages 3-4 above.) 
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of permanent improvement and cites three recent decisions 
to this effect (R. 4789-91)?” 


After the earlier decision of this Court in this proceeding, 
the Commission considered such evidence in Melody Music, 
Inc., 2 FCC 2nd 958 (1966). However, the Melody Music 
case involves a completely different principle because there 
license renewal was not questioned on the ground that pro- 
gramming practices were unsatisfactory during the renewal 
period. That case involved a station owned by Daniel 
Enright and Jack Barry, who had been involved in the 
“rigging”? of television quiz shows presented over the NBC 
network. The quality of the programming of the licensee 
both before and after the application was designated for 
a hearing was urged to excuse the other conduct. There 
was no ‘‘upgrading.’? Furthermore, that case is doubtful 
authority because the license was renewed only on condi- 
tion that the licensee divest itself of its broadcast interests 
within 60 days. 


Nothing in the conduct of WLBT justifies a special rule. 
As this Court has noted: 


‘“‘The Commission should have discretion to experi- 
ment and even to take calculated risks on renewals 
where a licensee confesses the error of its ways; this 
is not such a case’’ (359 F. 2nd at 1008, fn. 28). 


Receipt of such evidence also makes practical enforce- 
ment of the Act more difficult. If licensees are led to ex- 
pect that they will get a second chance, they will not comply 
with the Act until the ‘‘spotlight” of a petition to deny. 
If they know there will be no second chance, they will police 
themselves. In view of the Commission’s limited staff (four 
persons who review programming for the entire United 
States) any procedure which increases the difficulty of en- 
forcement should be avoided. 


* KWK Radio Inc., 33 FCC 1039 (1963) ; Palmetto Broadcast- 
ing Co., 33 FCC 250 (1962) ; KORD, Inc., 21 RR 781 (1963). 
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POINT IV—The Court has power to direct that 
WLBT’s application for a license be denied. 


This Court, in reversing Federal Communications Com- 
mission orders and decisions, has usually remanded the 
proceedings to the Commission for further action not in- 
consistent with its decision, rather than with a clear direc- 
tion to grant or deny relief. However, it seems clear that 
license renewal proceedings are adjudicative in nature 
and accordingly, require a trial type hearing (Columbia 
Auto Loan Inc. v. Jordan, 90 U. 8. App. D. C. 222, 196 F. 
2nd 568 (D. C. Cir. 1952)). Such proceedings, therefore, 
embody a case or controversy (Tutan v. U. S., 270 U.S. 568 
(1926)). Accordingly, this Court has judicial power to de- 
termine the issue. 


This interpretation is supported by Section 313 of the 
Communications Act which authorizes a court to revoke a 
broadcast license without prior Commission proceedings 
where anti-trust violations have occurred. This Court has 
itself indicated in two recent appeals that it has such 
power.** 


Since this case has now lasted four and a half years and 
has come before this Court twice, since this Court’s prior 
opinion has not been complied with, since appellants have 
been subjected to very considerable expense, and the evi- 
dence of misconduct is clear and irrefutable, no purpose 
would be served by any further proceedings before the Com- 
mission. Further delay and expense might well secure for 
WLBT a renewal which it could not fairly obtain on the 
merits. Accordingly, we submit that this Court should ex- 
exercise its power to remand the proceedings to the Com- 
mission with a direction to deny renewal of license. 


28 Community First Corporation v. FCC, U. S. Court of Appeals, 
D. C. Cir. No. 21,253, decided Sept. 3, 1968. 
Consolidated Nine, Inc. v. FCC, U. S. Court of Appeals, D. C. 
Cir, No. 20,961, decided Sept. 3, 1968. 
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POINT V—WLBT should have borne the burden of 
proof as to its programming. 


Despite this Court’s interpretation of the Court’s order 
for a hearing as placing the burden of proof on the li- 
censee (8 RR 2d 2081) the Examiner flatly stated that the 
burden of proof was on the appellants and that such 
burden could not be shifted (TR. 304-05). The Commis- 
sion in its decision of June 28, 1968 neither accepted or 
rejected this Court’s interpretation of its hearing order 
but held the question was moot. The Further Statement 
finally accepts this Court interpretation but suggests that 
there was not enough evidence to require WLBT to submit 
counter evidence. 


The dissenting opinion by Commissioners Cox and 
Johnson pointed out that in a case of this kind, the burden 
of proof is crucial. A few examples of the significance 
of this issue should serve to demonstrate the point. Rev. 
Wendell P. Taylor of the Central Methodist Church testi- 
fied that he regularly watched the ‘‘Today’’ Show, an 
NBC network presentation which occasionally included 
appearances by Negroes and discussion of civil rights (See 
p- 20 above). He further testified that there were inter- 
Tuptions of programming and unusual substitutions when 
Negroes or civil rights issues were presented. Upon 
cross-examination, he was asked to give examples and he 
was not able to remember one (TR. 653-57). His testi- 
mony was therefore disregarded. 


Appellant had moved, on March 10, 1967, for the right to 
examine WLBT’s program records which was about 50 
days before the hearing began indicating that the exam- 
ination would take ‘‘a week or more of full time work by 
one or two persons’’ (R. 2158-61). 


The right of examination was partially granted on 
Friday afternoon, April 28, 1968, three days before the 
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hearing convened in Jackson. Some time late Saturday or 
Sunday, certain of the station logs were made available to 
appellants and remained in their possession until Thurs- 
day evening, May 4th. However, appellants commenced 
presentation of their case on Monday morning, May Ist, 
and completed it on the afternoon of May 4th and neces- 
sarily spent every day in the actual conduct of hearings 
and every evening preparing witnesses and exhibits for 
the following day. On Friday morning, May 5th, the 
Examiner ruled that appellants could no longer have access 
to the logs, although he required them to be kept in the 
hearing room (TR 75-7). Naturally, appellants’ counsel 
could not simultaneously conduct the hearings and study 
station logs. At the end of the following week, appellants’ 
counsel asked permission to examine the logs over the 
weekend for the specific purpose of determining what net- 
work programming was presented and what was not 
presented. WLBT and the Broadcasting Bureau stren- 
uously opposed this request and appellants were unable to 
get access to the logs (TR 1449-54). 


The decision of this case really turns on the question 
of how far a public intervenor is required to go in giv- 
ing evidence as to a station’s programming before the 
station is obligated to present counter evidence. The 
Commission held it is not enough even to give the name 
and date of the program and characterize its content, as 
with the Program called, ‘‘The Little Rock Crisis’. (See 
TR. 677-79.) The station need do nothing unless a witness 
can be found who can quote the speakers (BR. 0048-78). 


If it is deemed that the witnesses offered by appellants 
created a prima facie case, then it is submitted the appel- 
lants must prevail because of the tactics adopted by WLBT 
in its case. In substance, WLBT flooded the Examiner 
with subjectively selected examples of its programs, but 
did not offer any evidence which was either complete as 
to the subject matter, or a valid random sample. 
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Appellants submitted in their monitoring study (R. 3483- 
89) a comprehensive record and analysis of every second 
of programming during a full week” and in its Exhibits 
46-48 (R. 3669-3691) for identification analyzed every sec- 
ond of programming in the composite week selected by the 
Commission and in the proposed week prepared by WLBT. 
As compared with this, WLBT has offered scarcely a 
single exhibit which does not represent a subjective selec- 
tion of items for the purpose of the hearing. 


Appellants’ Exhibit 3 (R. 3467-82) contains a complete 
transcript of all items of news relating to Negroes during 
the monitored week (March 1-7, 1964) plus summaries 
of all public service programs on other subjects. 


In opposition to this evidence, WLBT submitted its 
Exhibit 17 (R. 2499-2700), which is a compilation of news 
seripts selected from its files. It is conceded that this 
was not a complete compilation even of the scripts on 
the subjects discussed, and that WLBT threw out most 


of its scripts, retaining primarily Sanders evening news 
programs with film (TR. 1205-1206). 


WLBT offered in evidence numerous scripts for ‘‘Com- 
ment’? programs (R. 2714-20), Bill Minor Comments (R. 
2948-66), Oliver Emmerich Comments (R. 2967-3079), Se- 
lected Comments and (R. 3198-3212), Father Law Com- 
ments. These were selected to show ‘‘range and scope”’ 
of subject matter (TR. 1417-1419, 1152). Almost no Com- 
ments by right-wing speakers like Tom Ellis and Mary 
Cain were offered. Perhaps the most extreme example of 
selectivity came when WLBT offered in evidence the only 
Negro Comment (R. 3117-66). This came about by a de- 


29 WLBT and the Broadcast Bureau would not consent to admis- 
sion of the monitoring study unless Appellants disclosed the moni- 
tors’ identities and agreed not to give any subjective comment on the 
monitoring study, but to submit it in bulk. Most of the study proved 
unnecessary because witnesses testified that there were even fewer 
Negro appearances during the renewal period than during the moni- 
tored week (which coincided with the renewal application). 
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mand for equal time (R. 3195-96). WLBT had lost the 
Bill Simpson Comment which gave rise to the demand. 


WLBT offered only selected examples of controversial 
issue programs (R. 2817-19) and selected editorials (R. 
3080-3116). Even when it offered a simple list which could 
easily have been complete, the list was a selection (see 
e.g. WLBT Exh. 62a (R. 3118-38) which gives selected 
listings of the ‘‘Today In Jackson’’ program). 


There were only two partial exceptions to this policy 
of careful selection. WLBT Exhibit 38 (R. 2729-94) was a 
list of public service announcements carried between March 
1964 and March 1967. This was alleged to be as complete as 
possible, except for some of the announcements carried on 
Rev. Mr. Newsome’s program. On cross-examination, it 
developed that announcements by the Freedom Bookstore 
had been left out, but counsel was not allowed to find out 
why (TR 1402). Another exception was WLBT Exhibit 
45 (R. 2824-39), showing network programs of special in- 


terest to the Negro community. Mr. McRaney testified that 
he ‘‘attempted to exhaust all means’’ to make this complete 
(TR 1409). However, when WLBT counsel became aware 
that there was a list of network programs on the subject 
of integration and civil rights furnished by NBC (R. 2442- 
59), few of which appeared in Exhibit 45 (R. 2824-39), they 
argued strenuously that even this Exhibit was incomplete. 


Clearly, evidence of this character is unreliable because 
balance of programming can only be shown by a complete 
or random selection of programming and not by sub- 
jective selections. 

This Court, in its first decision, indicated that public 
intervenors could make a substantial contribution to the 
regulatory process by participation in license renewal pro- 
ceedings. However, such contribution can only be made 
if Commission rules and procedures make such participa- 
tion practicable. It must be recognized that broadcast 
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licenses are valuable properties and that broadcast li- 
censees have available to them comprehensive records of 
their own programming, skilled employees who are thor- 
oughly familiar with such records, a multitude of local 
contacts and associations, and highly skilled counsel. Pub- 
lic intervenors, under the best of circumstance, will lack 
comparable financial resources, skilled help and detailed 
knowledge. A rule of procedure which permits a broad- 
cast licensee having notice of the nature of the charges 
against it, to stand mute and require the public intervenor 
to prove the nature of the licensee’s performance, is un- 
realistic and inevitably will prevent any effective contest 
in license renewal proceedings. Where, as in this case, 
the public intervenor is also vigorously opposed by the 
Broadcast Bureau and severely restricted by the Hearing 
Examiner, the contest becomes, as the dissenting Commis- 
sioners put it, ‘‘a discredit to the administrative process. ’’ 
It is hard to disagree with their conclusion that ‘‘. . . the 
only way in which members of the public can prevent re- 
newal of an unworthy station’s license is to steal the docu- 
ment from the wall of the station’s studio in the dead of 
night...” 


POINT VI—Material evidence was excluded in the 
hearings. 


There were numerous rulings at the hearings curtailing 
appellants’ right to examine witnesses and excluding evi- 
dence of a type which was freely accepted when offered by 
WLBT. A number of the more significant of such rulings 
are described in appellants’ Exceptions to the Initial Deci- 
sion. In this brief, only a few examples are cited. 


Apparently, the Commission now concedes that the evi- 
dence as to the operation of Freedom Bookstore on the 
station premises and the continuous promotion of the Free- 
dom Bookstore on the air was material. (See Further 
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Statement of Commissioners Hyde, Bartley, Lee and 
Wadsworth, R. 004893). Although appellants made nu- 
merous attempts to examine witnesses on this subject, 
the Commission majority held that appellants did not save 
their rights because they did not make an offer of proof. 
However, appellants offered an exhibit which clearly de- 
seribes the nature of the Bookstore and the extent of its 
promotion on the station (R. 3718). Furthermore, counsel 
stated that he was offering evidence that the Bookstore 
“trepresents an extreme right-wing point of view’’ (TR. 
434). The Commission argues that there was no exception 
to the exclusion of Exhibit 49 (R. 3718-26). However, the 
brief which was submitted with appellants’ Exceptions to 
the Initial Decision argued that the exclusion was erro- 
neous (R. 4424-26). 


Similarly, the evidence as to the right wing material 
which dominanted WLBT’s public service programming 
was clearly material on the question whether the station 
presented ‘‘fair and balanced presentation of controversial 


issues,’”*° particularly when the station in its editorials, 
Citizens’ Council programs, Citizens’ Council spot commer- 
cials and Freedom Bookstore promotions continually linked 
communism with civil rights. 


The AFL-CIO charges that Manager Fred Beard de- 
liberately used his assigned frequency to incite resistance 
to Federal Court orders and even broadcast false state- 
ments (R. 3739-67) were not answered by Mr. Beard and 
his associate, Maurice Thompson, gave no specific response. 
Therefore, these pleadings should have been received as 
admissions against interest; Richardson on Evidence, 9th 
ed., §§ 295; 300; Wigmore on Evidence, 3rd ed., 7 1072; 
Egan v. United States, 137 F. 2d 369, 380-81 (8th Cir. 1943) ; 
Thiel v. Southern Pacific Co., 149 F. 2d 783, 787 (9th Cir. 
1945). 


30 359 F. 2nd at 998. 
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The refusal to permit cross-examination on the subject 
was also erroneous because such evidence was relevant to 
the question whether the station was serving the public 
interest, convenience and necessity. 


Appellants do not contest WLBT’s right to advocate 
Segregation or criticize the Federal Courts. However, the 
station’s program logs and records for the month of Sep- 
tember 1962 clearly demonstrate that it did not serve as a 
forum for the expression of conflicting views on the con- 
troversial issue of integration, but rather, that it unceas- 
ingly abused civil rights advocates and urged defiance of 
law without a single expression of the opposing viewpoint. 
As the most effective medium of communication in Missis- 
sippi, this station must bear a large measure of responsi- 
bility for the bloodshed and death which occurred at Ox- 
ford on September 30th, 1962. Nothing is more clearly 
inconsistent with the public interest. 


Similarly, the exclusion of appellants’ detailed com- 
parison of WLBT’s public affairs programming during 
(a) the 1962-63 composite week, (b) the 1965 composite 
week and (c) the proposed week was far more relevant 
than WLBT’s voluminous, but entirely subjective, selection 
of programs (R. 3669-91). 


This comparison proved that WLBT’s so-called improve- 
ment was illusory. Rather than provide a forum for civil 
rights advocates, it eliminated all local public affairs pro- 
gramming and substituted network programming. On the 
eve of the hearings, WLBT finally initiated an integrated 
program dealing with local issues. This belated act demon- 
strates that WLBT knows full well its public service respon- 
sibilities, but that only imminent litigation can foree WLBT 
to meet them. 
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CONCLUSION 


This Court should remand the proceedings to the 
Commission with a direction to deny renewal of the 
license. 


Dated, November 11, 1968. 


Respectfully submitted, 


Henry F. Lercu, 
Earte K. Moors, 
Attorneys for Appellants. 


Of Counsel, 


Ann ALDRICH, 
Moors, Berson, Hampure & BerNsrern. 


APPENDIX 
Misrepresentations to the Commission and the Public 


The Broadcast Bureau had the burden of going forward 
with evidence on this issue. It offered a total of four one- 
page exhibits. Three were supplied to it by WLBT 
(R. 3769; 3770; 3771) and were apparently intended to 
rebut any inference of misrepresentation. One was a copy 
of a prior statement by a witness for appellant and was 
used in an unsuccessful attempt to impeach her testimony 
(R. 3768). 

At the conclusion of the hearing, the Broadcast Bureau 
proposed a finding, which was accepted by the Examiner, 
that there was no evidence of misrepresentation (Initial 
Decision, R. 4305). In other to reach this conclusion, how- 
ever, the Examiner found it necessary to resolve in favor 
of Fred Beard, the General Manager of WLBT, conflicts 
in testimony with many other persons. Mr. Beard contra- 
dicted at one time or another a press report in the Jackson 
“State Times”’, testimony of Rev. Mr. Robert L. T. Smith, 
Pres. A. D. Beittel of Tougaloo College, Mr. P. K. Lutkin, 
President of Lamar Life Broadcasting Co., two Commis- 
sion investigators, Rev. Edwin King, Dean of Students at 
Tougaloo, and WLBT’s own program logs. 


Tue Jackson ‘‘Srate Tres’? 


Fred Beard, WLBT General Manager, was reported in 
the Jackson State Times of October 17, 1955 as boasting at 
a Citizens Council that he took a prominent N: egro attorney 
off the ‘‘Home’’ show and substituted a “‘Sorry-Cable 
Trouble” sign (BR. 004853). When complaint was made 
in 1955, he admitted that Thurgood Marshall was not 
shown and that he had made a statement at the Citizens 
Council meeting. He told the Commission that he was 
“‘misquoted’’, but he did not expressly deny that a ‘‘Sorry- 
Cable Trouble’? sign was shown (R. 004858-59). The 
first express denial of the sign came at the hear- 
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ing, 12 years after the incident. The Broadcast Bureau did 
not call the author of the press report. 


ReverenD Mr. Rosert L. T. Smrra 


Reverend Mr. Smith’s first complaint to the Commission 
against WLBT’s refusal to sell him time states that he 
wanted to buy television time prior to February 1, because 
that was the last day for Negroes to qualify to vote in the 
primary by paying the poll tax (R. 3616). Reverend Mr. 
Smith also testified that he gave this reason to Manager 
Fred Beard (TR 268, 353, R. 3620-21). Mr. Beard denied 
that this reason was given (TR 817). The fact that 
Reverend Mr. Smith sought to buy time as early as Novem- 
ber (TR 816) lends credibility to his testimony as against 
the contrary testimony of Mr. Beard. 

Mr. Beard told the Commission that Mr. Smith wanted 
half the ‘‘Sing Along with Mitch’’ time on two days’ notice 
(R. 2245). Mr. Smith denied this (R. 3620-21). Mr. Beard 
also said that while he had turned Mr. Smith down at that 
time, he would sell him time six weeks to two months be- 
fore the election (R. 2246-47). However, when Mr. Smith 
applied at that time, WLBT had changed its mind (R. 3620- 
21). 


Mr. P. K. Lurxin, Present or Lamar Lire 
Broapcasting CoMPANy 


Mr. Beard gave a written statement to the Commission 
in 1962 as follows: 


‘‘We began editorializing regularly on our radio and 
TV stations after Chairman Minow urged broad- 
casters to do so at the NAB Editorializing Conference 
last March’’ (R. 2259). 


Later, Mr. Lutkin advised the Commission as follows: 


“The management of stations WLBT and WJDX first 
decided to editorialize on a regular basis in January 
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of 1962 when the ‘Jackson State Times’, a local daily 
newspaper ceased publication . . . the decision was 
announced on the air on January 17,1962. . . during 
the period from January 19, 1962 to September 21, 
1962, many editorials on different subjects were pre- 
sented by the stations . . .”? (R. 2342). 


The Examiner adopted the statement of Mr. Beard. 


Present A. D. Berrren 


President A. D. Beittel of Tougaloo College stated that 
he called Mr. Beard and complained against a program 
called ‘‘Meet Your Candidates”? and specifically, the sta- 
tion’s practice of asking leading questions designed to elicit 
attacks on Tougaloo College. Dr. Beittel stated that when 
he complained that the statements were libelous, Mr. Beard 
told him to go ahead and sue (TR. 439). Dr. Beittel also 
asked Mr. Beard whether he had a transcript or tape of the 
statement made and Beard said he did not (TR. 861). Dr. 
Beittel wrote the Commission complaining of this matter 
(TR. 431, R. 3630-31). Despite Beard’s denial of a tape or 
transcript, WLBT was able to produce a transcript of the 
program at the hearing (R. 3649-50). Mr. Beard’s version 
was different. He said that Dr. Beittel had not complained 
against the station, only against Mrs. Hills and that it was 
Dr. Beittel who suggested that he might sue Mrs. Hills 
(TR. 861). The fact that Dr. Beittel then wrote the FCC 
suggests that his version is more accurate (TR. 517). The 
Examiner omits from his findings Mr. Beard’s admission 
that he denied having a transcript or tape (TR. 861), which 
was a clear misrepresentation. The Examiner accepts Mr. 
Beard’s testimony and attacks the credibility of Dr. Beittel. 


Tue Commission INVESTIGATORS 


During the course of the Commission’s investigation of 
WLBT’s programming, Mr. Beard turned over to Com- 
mission invetigators, copies of his editorials in September, 
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1962. Later, the Commission wrote him asking whether 
he had withheld three editorials broadcast on September 14, 
17 and 21 (R. 2264-65). The three missing editorials were 
among the most violent: i.e., 


“‘The word of the hour, the word of the day, the word 
of the year is: ‘Never’.’? (September 14) ‘“We must 
all join together in a united front to combat forces from 
outside our State who would destroy us’’ (September 
17) ‘‘Unfortunately I am afraid that Gene will not be 
the last casualty of this fight to preserve segregation 
in the schools of Missisippi’’? (September 21). 


Mr. Beard wrote the Commission supplying the missing 
editorial and apologizing for the omissions (R. 2266-2364). 
At the hearing, Mr. Beard insisted that he had supplied 
all the editorials to. the Commission investigators in the 
first place and that the mistake was theirs (TR. 911-916). 
The Broadcast Bureau did not call the Commission’s in- 
vestigators and the Examiner accepted the statement of 
Mr. Beard. 


ReverenD Mr. Epwin Kine 


Reverend King testified that he attended a Citizens’ 
Council meeting in 1957 at which Beard was commended 
for outstanding work in preserving racial segregation (TR. 
674). Mr. Beard denied receiving any award (TR. 805-6). 
The Examiner accepted Mr. Beard’s statement. 


Tue Procram Locs 


The station’s program logs for September 27, 1968 show 
the addition and presentation of a station editorial on two 
oceasions during the day (R. 3648, logs for Sept. 27, 28, 
1962). According to present Station Manager, Bob Mc- 
Raney, the log reflects the presentation of editorials (TR. 
1461-2). Mr. Beard, however, said the logs are wrong and 
attributed the entries to confusion at the station because 
of outside reports covering the Meredith incidents (TR. 
847-8). 
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i nn 


This appeal was criginally filed puxsuant to Seetion 402 (b) (6) 


| 
17 The Cmrchts statement of the case is highly argume mtative, It 
ecnsists not cf a “statement of the facts relative to the issues™ 
(Rule 2S(a), F.R.A.P.}, but of its own version of the record, most 
of which was disputed by the other parties and rejected by the 
Examiner and the Commission. (Indeed, as WLBT*s counterstatement 
shows, some of these contentions have no support whatsoever in the 
record) . We discuss much of this material in our argument since 
it relates directly to what in our view is the essential) Zssue in the 
ease, whether the Comnission*s decision to renew the licens eis 
supported by substantial evidence in the record as a whole. For this 
reusom our counterstatement confines itself to a deseri pion of the 
course of the Proceedings below and a summary statexent of the reasons 
given by the Commission for its action. | 


Ons 
of the Communications Act of 1934, as amended, 47 U.S.C. 402 (b) (6), 
from a Memorandum Opinion and Order of the Federal Communications 
Commission released May 20, 1965 (R. 1273-1303), which granted a 
conditional one-year license renewal to Lamar Life Broadcasting 
Company, licensee of television station WLBT, Jackson, Mississippi, 
and dismissed the petition to deny filed by the Office of 
Communication of the United Church of Christ, Dr. Aaron Henry and 
Reverend Ee T. Smith (the Church). 

The Church appealed the above decision and this Court, in 
an opinion handed down on March 25, sag reversed the Commission's 
order and remanded the proceedings with directions to conduct hear- 
ings on WLBI*s renewal application and to grant standing to the 
appellants or at least some of them. Jurisdiction was retained by 
the court "to dispose of the case when the record is returned 
following the proceedings on remand.” 

Pursuant to this mandate, on May 26, 1966, the Commission 
granted the petition of the appellants to intervene, and designated 
WLBT*s renewal application for an evidentiary hearing on the 
following issues (R. 1990-1999): 

(a) Whether station WLBT has afforded reasonable oppor- 
tunity for the discussion of conflicting views on issues of public 


importance; 


2/ Office of Communication of the United Church of Christ v. 
Federal Communications Commission, 123 U.S. App. D.C. 328, 
359 F.2d 994 (1966). 


="3 = 
(b) Whether station WLBT has afforded a oppor- 
tunity for the use of its broadcasting facilities by the significant 
groups comprising the community of its service area; 
(c) Whether station WLBT has acted in good faith with 
respect to the presentation of programs dealing with the issue of 


racial discrimination, and, particularly, whether it has misrepre- 


sented to the public or the Commission with respect to/ the 

| 

| 

(a) Whether in light of all the evidence a grant of the 


presentation of such programming; 


application for renewal of station WLBT would serve the public 
interest, convenience or necessity. 

The burden of proof with respect to issues (a) and (b) was placed 
upon the Church, issue (c) upon the Comnission*s Broaddast Bureau, 
and issue (d} upon the licensee. The Commission also directed that, 
since the ultimate issue was the probable future performance of 


| 
WLBT, evidence relating to station operation not be restricted in 
3 


time, | 

Reconsideration of this designation order was denied on 
September 27, 1966 (R. 2053-2066). Thereafter, the Cininch requested 
this Court to order that the burden of proof be on WLBT for all of 
the issues, that evidence of misconduct dating back to WLBI*s 


37 The renewal period in question was from May 31, 1964, to June 1, 
1967. The three-year period under attack was from 1961 to 1964. 


am (ho 
original license be received, and that no evidence of corrective 
action subsequent to the 1964. renewal application be allowed. This 
Court declined to act in an order filed November 18, 1966. 


A hearing was held in Jackson, Mississippi, in May, 1967. 


The Examiner*s Initial Decision was released on October 17, 1967 


(R. 4292-4388). The Examiner found that although a few incidents 
of wrongdoing had been shown, most of the Church's allegations, 
which had warranted the evidentiary hearing in the first place, 
were not substantiated. On the contrary, the Examiner found that 
the record as a. whole reflected WLBT's compliance with the "fairness 
doctrine, that WLBT served the needs and interests of all elements 
in -the community, and that no evidence of any misrepresentations to 
the public or the Commission existed. Therefore, he concluded that 
renewal of WLBT*s license would serve the public interest. 
Exceptions to the Initial Decision were filed and oral. 
argument was held before the Commission. Then, in a Decision 
adopted June 27, 1968 (R. 4765-4851), the Commission affirmed the 
Initial Decision, with Commissioners Cox and Johnson dissenting, 
Further statements were subsequently issued by both the majority 
and the minority (R. 4873-4922). The Commission essentially adopted 


the Initial Decision, but it also reviewed in detail the major legal 
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and evidentiary contentions advanced by the Church and the dissenting 


members. The Commission found that alleged instances of misconduct 


were not established and that overall the performance of the station 
did not require disqualification and loss of license, In summary ; 


the Commission stated (R. 4773); 


the preponderance of the evidence of record fis cmLy 
establishes that station WLBT has been, and continues 
to be, satisfactorily complying with our 1960 
"Programming Statement," which requires licensees 
to "take the necessary * steps to inform themselves 
of the real needs and interests of the areas they 
serve, and to provide programing which in fact! 
constitutes a diligent effort, in good faith, to 
provide for those needs and interests, 2 including 
inter alia, service to minority groups. The | 
intervenors? many charges, while most serious on 
their face, were found by the examiner to be | 
unproven and in this evaluation we concur. We) 
caution, however, against any conclusion that 
WLBT*s performance during the period in question 
was spotless or a model of perfection to be 
emulated by other stations. Such a conclusion | 
would not be supportable by the record before us. 
We only conclude that the intervenors have failed 
to prove their charges and that the preponderance 
of the evidence before us establishes that station 
WLBI has afforded reasonable opportunity for the 
use of its facilities by the significant community 


groups comprising its service area. [Footnote omitted.] 
| 


Since this Court has retained jurisdiction over this 


proceeding in its 1966 opinion, the above Commission Decision is 


now before it for review. 
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u/ 
STATEMENT OF QUESTIONS PRESENTED 

(1) Whether the Commission was correct in concluding that, 
based upon the preponderance of the evidence on the whole record, 
WLBT afforded reasonable opportunity for the discussion of con- 
flicting views on issues of public importance; that WLBT has 
afforded reasonable opportunity for the use of its broadcasting 
facilities by the significant groups comprising the community of 
its service area; that WLBT has not misrepresented to the public 
or the Commission with respect to the presentation of programs 
dealing with the issue of racial discrimination; and, therefore, 
that a grant of WLBT*s renewal application would serve the public 
interest, convenience and necessity. 

(2) Whether the Commission fairly allocated the burdens 
of proof and going forward with the evidence at the hearing and 
whether, regardless of such allocation, the preponderance of the 
evidence on the whole record justified renewal cf WLBT*s license. 

(3) Whether the Commission properly accepted and evaluated 
evidence of WLBT*s post-renewal application performance. 
a 
4/ This Court retained jurisdiction of this cause in reversing and 
remanding an earlier Memorandum Opinion and Order of the Commission, 
Office of Communication of the United Church of Christ v. he CoCo 
123 U.S. App. D.C. 328, 359 F.2d 994 (1966). As a result, when the 
Commission forwarded to the Court its decision which is here under 
review, there was no pretrial conference and no stipulation as to 
the questions presented. The Commission does not agree that the 
questions presented in Appellant*s brief are properly before this 
Court in the form stated by Appellant and, therefore, submits the 


above "Statement of Questions Presented" as those which this Court 
should consider, 
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SUMMARY OF ARGUMENT 

The Church's argument that the Commission's allocation 
of the burden of proof was contrary to this Court's mandate and 
unfair to the Church misinterprets precisely what showing each 
party was expected to make. The Church made some very specific 
allegations of misconduct in its petition to deny WLBT's renewal 
application. The Commission, following its usual practide under 
the discretion afforded by Section 309(e) of the Communications 
Act, required the party who asserted the specific misconduct to 
show that these instances actually occurred. But this dia not 
relieve the station of the ultimate burden of showing that a renewal. 
of its license would be in the public interest. WLBT could thus 
not afford to "stand mute." None of the instances during the 


hearing which the Church cites as unfair because of the burden of 


proof placement hold up under scrutiny. WLBT, for its part, acted 


| 
as if it had the ultimate burden of proof on all of the issues. 


They countered virtually all of the evidence of specific misconduct 
which was of any probity, and then went on to show how they had 
served the community in compliance with Commission policies and 
the public interest. The Commission then weighed the entire record 
and decided the case on the "preponderance" of the evidente. 

The Church's argument that the Commission should not have 
received or considered evidence relating to WLBT's performance 
after the Church's 1964 petition to deny errs in assert ing that 


post-1964 evidence should not have been received, and more importantly, 
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totally misconstrues the weight given to that evidence by the Com- 


mission. The Commission initially made clear that evidence from 
all time periods was to be permitted, with the question of its 
weight and significance to be decided after the record was closed. 
This was certainly not unfair to any party. The Commission then 
considered all of the evidence and concluded that the pre-1964. 
performance of WLBT was not unsatisfactory, and that the station's 
post-1964 performance was an improvement. Thus, this was not a 
case of unsatisfactory conduct rehabilitated by upgraded performance, 
rather the Commission found the improved post-1964 performance to 
be a confirmation of its judgment that WLBT's pre-1964 record was 
acceptable and a relevant factor in its decision that renewal of 
the station's license is in the public interest. This is surely 
not an improper use of such evidence. 

The Commission concluded, after a full and fair hearing, 
that the Church had failed to prove its allegations of past mis- 
conduct, and that on the contrary, WLBT had shown that its operation 
was in substantial compliance with Commission policies and the public 
interest. The issue on this appeal is whether the record as a whole 
supports the Commission's decision. We submit that it does. As we 
demonstrate below, virtually none of the Church's allegations of 
misconduct stand proven on the record. WLBT amassed a great amount 
of material on the record which shows conclusively that it is in 
compliance with the "fairness" doctrine, is serving the needs and 
interests of all segments of the community, and has never misrepre- 
sented its policies to the Commission or the public. This being the 
case, the Commission was fully warranted in granting WLBT's renewal 


application. 


- 9 - 
ARGUMENT | 
| 

THE COMMISSION'S CONDUCT OF THE HEARING WAS 


NEITHER CONTRARY TO THIS COURT?S MANDATE | 
NOR UNFAIR TO THE CHURCH. 


A. The Burden OF Proof Question. 

One of the principal procedural arguments mie by appellant 
is that the Commission's allocation of the burden of proof was both 
contrary to this Court*s mandate and unfair to the Church. This 
argument misinterprets precisely what showing each party was 
expected to make. In our view, the Commission‘*s allocation of the 
burden was a reasonable action well within its peserenton and in 
no sense contrary to the Court's mandate. Further, a neview of 
the record reveals that the Church was in no way prejudiced by the 
placement of the burden of proof. 

The Commission, in its designation order, stated that the 
burden of proof as to the "fairness" issue and the needs and 
interests issue (issues (a) and (b)) would be on the church, that 
the burden of proof on the misrepresentation issue (issue (c)) 
would be on the Broadcast Bureau, and that WLBT would assume the 


burden on the ultimate public interest issue (issue (a)) QR. 1994). 


When the Conmission declined to alter the order, the Church came 


| 
to this Court. The Court denied the Church's motion to file a 
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pleading directed to this and other interlocutory matters, stating 
(Order of November 18, 1966): 

“es « - we assumed that . . . the Commission's 

reference to "the burden of proof" in respect 

of issues (a), (b), and (c) is intended to mean 

only the burden of going forward with evidence 

in the first instance. 

The Church now attacks the allocation of the burden as unfair and 
contrary to the Court's intent. 

In their original petition to deny the renewal of the 
license of WLBT, the Church made very specific allegations that the 
station had been unfair to various area groups, particularly Negroes, 
and that such groups were denied the opportunity for self-expression 
on the station (R. 1980-1989). As this Court*s opinion stated, 

“the allegations were particularized." The Court ordered a hearing 
and held that at least some of the appellants should be granted 
standing in order to "prove the claims they have urged in their 
petition." What the Commission had before it at that point was a 
renewal application and some specific allegations of misconduct. 


So the Commission followed its usual practice of requiring the 


party who asserted the specific misconduct to show that these 


instances actually occurred. See D & E Broadcasting Co., 1 FCC 2d 


78 (1965}. But this did not relieve the station of the ultimate 


burden of showing that a renewal of its license would be in the 
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public interest. When the Church requested reconsideration of this 


arrangement, the Comnission clearly articulated its position as 


follows (R. 2055-2056): 

| 

| 

The issues involved in this proceeding are based 
upon the charges made by [the Church] and relate 
largely to acts of omission rather than commission. 
It is alleged that applicant has failed or refused 
to present certain types of programming and to offer 
equal opportunities to all groups within the 
community. Those who allege such discrimination 
are in at least as good a position as the applicant 
to know the facts relating to it. The failure to 
present particular viewpoints and the failure ito 
provide the opportunity for expression by 
significant community groups may be better known 
to those claiming to represent the viewpoints or 
groups denied access to broadcast facilities than 
to the broadcaster who keeps records of what he 
has presented rather than of what he has not 
presented. Thus, in essence, the issues involved 
here do not concern matters that are peculiarly 
within the knowledge of the applicant and conicoow 
or inaccessible to ~ the complainants . .. 


It is, moreover, erroneous to assume that the 


imposition of the burden cf proof on issues 

involving specific charges of misconduct nullifies, 
or in any way diminishes, the burden of proof resting 
upon applicant with respect to the ultimate issue as 


to the propriety of renewal of its license. In 
essence, the hearing order in this matter, in accordance 


with established Commission policy, merely requires that 
those making specific accusations shall come forward 
with their evidence and afford the one accused an 
opportunity to reply after he is fully informed of the 
charges and the evidence. This is all that can fairly 
be required. To require an applicant to negative all 
possibilities of misconduct of a generalized sort would 
be unfair and unreasonable. But under the fourth issue 
of our order, the applicant bears the critical) burden 
of proof of showing, "in light of all evidence," that 


renewal is fully consistent with the public interest 


convenience or necessity. Thus in this case there is 
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no possibility that the applicant may, as intervenors 

assert, “stand mute as to its own performance as a 

licensee except to the extent necessary to answer 

particular testimony about specific items of 
misconduct." If applicant were to do this it would 
hazard its license just as it would by resting on 

what might be deemed an incomplete or unpersuasive 

record with respect to any issue on which it had burden 

of proof... [Emphasis added.] 

It is submitted that the method of proceeding was fair, 
reasonable, and clearly within the Commission*s power under 
Section 309{e} of the Communications Act, 47 U.S.C. 309 (e), which 
reads “that with respect to any issue presented by a petition to 
deny or a petition to enlarge the issues, such burdens [proceeding 
and proof] shall be as determined by the Commission." The Church 
made serious charges with respect to WLBT's operation. They 


monitored the station and claimed to have information regarding 


specific instances of misconduct. This Courtts 1966 opinion stated 


that the Church should be given the opportunity to "prove the claims 


they have urged,” that this is what the Commission provided for. 
The record in this proceeding fully reflects that this was indeed 


the case. The Church was given free rein to present what evidence 
5/ 
it could marshal relevant to the issues, and the station 


5/ The Examiner repeatedly bent over backward to permit the Church 
to try to develop probative evidence over the objection of the 
station. See Tr. 455-468 for several such instances. 
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attempted to disprove any such showings. WLBT then went on to 


demonstrate the positive effects of its services consistent with 
its “critical burden™ of showing that renewal of its license would 
be in the public interest, | 

The Church cites certain instances of conduct or rulings 
_ Guring the hearing which it says went against it because) the burden 
of proof was misallocated (Br. 47-51). Serutiny of SNES SELES 
indicates that this is simply not so. For instance, Rev. Wendell P, 
Taylor testified that certain programs were interrupted when Negroes 
or civil rights were presented (Tr. 642-643). But on cross-examination 
he could not recall even one specific instance of an abnormal 
interruption (Tr. 653- ~657). Who has the burden of proof, jis irrelevant 
here since the Church, which unarguably had the burden of going 
forward with the evidence in the first.instance, failed one to 
make even a prima facie showing. (See R. 4876- 4877, the Commission? s 
further statement in this regard.) Likewise, the matter of the 
station logs? availability is independent from the burden question. 
After a week in the Churchts possession, the Examiner required the 
logs to be kept in the hearing room. The Church was welcome to use 


these logs at any time. The request cited in the Church's brief 


came after two weeks of hearing and it certainly does not represent 
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a lack of availability of information to the Church. In fact, the 
contrary was true. The station was made to produce great amounts 
of information for all parties? use. The poverty of these 
Church-cited examples serves to demonstrate the essential fairness 
of the hearing. 

Finally, the Church*s complaint that WLBT "flooded the 
Examiner with subjectively selected examples of its programs" 
(Br. 48) seems strange indeed. The Commission's reconsideration 
opinion, quoted at length above, made clear that while the Church 
had to come forward with its evidence in support of the specific 
allegations it had made, "the applicant has the critical burden 
of showing Tin light of all the evidence,* that renewal is consistent 
with the public interest, convenience, and necessity." (R. 2056.) 
Thus, the station not only had to respond to whatever evidence of 
specific misconduct was presented, but it could not "stand mute 
as to its own performance as a licensee" without placing its 
license in jeopardy. WLBT therefore did not "stand mute.” 
Issue (a) called into question WLBI*s compliance with the "fairness" 
doctrine. Issue (b) questioned WLBT*s service to the Negro community. 
WLBI indeed “flooded the Examiner with evidence of programs which 


presented all sides of several controversial issues and served the 


67 See paragraph 9 of the Initial Decision (R. 4296). 
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interests of the Negro community. There was no question that 
certain conservative viewpoints appeared on WLBT, but the station 
successfully demonstrated that the other side was also aired. This 
is all that Issue (a) and the "fairness" doctrine require. The 


station countered virtually all of the evidence of specific 


misconduct which was of any probity, and then went on to show how 


| 
it had served the community in compliance with Commission policy and 


the public interest, 

After all of the available evidence was adduced, the 
Commission decided the case on the "preponderance of the evidence" 
(R. 4768). Thus, the question on each allegation of Sone was 
whether or not the weight of the evidence dictated a conclusion 
that the act had been committed. ‘Then the Commission weighea 
those acts of misconduct which had been proven against the positive 
evidence introduced by WLBT as to its compl tance with the "fairness" 
doctrine and service to the Negro community. We submit that 


this procedure was consistently fair and reasonable, and was clearly 


not at odds with the Court*s mandate, 
// Paragraphs 28-30 of the Initial Decision's conclusions show 


that the Examiner also followed this line of reasoning QR. 4372- 
4373). 
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B. The Post - 1964 Evidence 

The second major procedural argument advanced by the Church 
and the ACLU is, that the Commission should not have received or 
considered evidence relating to the station’s performance after 
the Church's petition to deny was filed in 1964. In making this 
argument, the parties err in asserting that post-1964 evidence should 
not have been received, and more importantly, they totally 
misconstrue the weight given to that evidence by the Comnission. 

In its May 26, 1966, designation order, the Commission stated 
as follows (R. 1994): 


The ultimate issue here is the probable future 
performance of the applicant with respect to 
serving the public interest, convenience or 
necessity through operation of the station 
involved. Melody Music, Ine. _ FCC 2d __ 
(March 9, 1966), (FCC 66-226). Accordingly, 
the Hearing Examiner should admit evidence 
which appears to be material and relevant 

to this basic issue and which is not unduly 
remote in time. With this same objective, 
evidence otherwise material and relevant 
relating to the operation of the station 

up to the date of the hearing may be 
admitted. [Footnote omitted.] 


The Church, in its petition for reconsideration of this order 


(R. 2008-2018) , requested the Commission to "clarify" the 


admissibility of pre-1961 evidence and to forbid the admission of 
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post-1964 conduct. The Commission responded (R. 2057): 


The hearing order did not limit the inquiry 
to any precise period of time and we believe | 
it unnecessary and inappropriate to do so 
now, In such a case as this, the time when 
conduct occurred relates not to relevance 

but to materiality and weight of evidence. 
These can hardly be decided in the abstract 
and are best considered as specific items in 
the context of the entire record as it is 
developed on hearing, initially before the 
Hearing Examiner. We desire the making of 
a full and complete record which will allow 
determination of the ultimate issue on as 
sound a basis as possible. The complaints 
which gave rise to this proceeding largely 
concern performance of the station during 

the most recent license period and we expect 
that the evidence adduced will principally 
relate to this. However, earlier incidents, 
although isolated in nature, may illuminate 
the recent course of conduct and thus be 
relevant, The arguments concerning the 
inference to be drawn from conduct at 

various periods and in different circum 
stances properly go to the weight of such 
evidence and we will hear and consider such 
arguments when the entire record is before 

us. S/ 


The record of’ the hearing in this case quite clearly 
reflects that the Examiner followed the Commission's directive, 


All relevant evidence of the station*s performance was admitted, 


37 The Church sought review of this ruling but the Court, which 
had previously held that WLBT must run on its record and that ale 
would not decide the issue of the relevance of pest-1964 |evidence, 
declined at that time to upset it. 
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from the inception of WLBI*s operation in 1953 to the date of the 
hearing in 1867. Thus there can be no question that the hearing 
was fair in this regard since evidence from all time periods was 
permitted, with the question of its weight and significance to 
be decided later, 

The Commission then considered all of the evidence and 
concluded (R. 4772): 


Our designation order in this proceeding, although 
not specifying its weight or significance, permitted 
the reception of post-renewal period programming 
evidence, since the ultimate issue was the probable 
future performance of the applicant. We believe that 
evidence of this nature is properly before us and 
merits our consideration in our overall evaluation 

of WLBT's performance. Since the question is not one 
of proven past conduct found contrary to the public 
interest which is sought to be weighed against 

present meritorious conduct or representations that 

a station will reform in the future, our decisions 1U/ 
which hold that such evidence should not be considered 
are inapposite to the present situation. Here past 
serious misconduct, while alleged, has not been 
proven... 


14u/ See e.g., KWK Radio, Inc., 34 FCC 1039, 25 RLR, 
577 (1963), and Palmetto Broadcasting Co., 33 FCC 250, 
23 RR, 483 (1962). 


Thus, improved post-1964 conduct was not used to rehabilitate an 
otherwise failing WLBT. The station*s pre-1964 conduct was adjudged 
good enough on its own merits to warrant renewal of the license. 


The Conmission did, however, look at WLBI*s post-1964. performance 


| 
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to see how the station was doing at the time. Past misconduct was 
adjudged unsubstantiated, and then it was noted that performance 
has improved, In fact, since the renewal was not only going to 
be for the originally applied-for 1964~1967 period but hiso for the 
1967-1970 en the Commission clearly had a right to look 
at the post-1964. performance, Surely the Church would Mere been 
in the forefront of those urging denial of renewal on the basis 
of the post-1964. performance if it had deteriorated rather than 
improved. ay 


In other words, the Commission did not consider WLBT*s 


post-1964. performance as against its pre-1964. performance. Once 

the pre-1964 conduct had been determined not to be fatal, to the 
station’s renewal application, the Commission used the post=196t 
conduct as a measure of recent performance, as pointed out above, 
and as a confirmation of its conclusion that the station] has always 
been operated in the public interest. This is not inconsistent with 


the Court*s suggestion that the post-1964 period may be somewhat 


like a special temporary authorization. WLBT still had to stand or 


9 7 The proceeding has carried beyond the normal date for a 1967-1970 


renewal application, so the renewal granted now must of necessity be 
for both periods. 

10/7 In fact, see pp. 21-25 of the Churchts brief, which tries to 
find fault with WLBT*s post-1964. performance, 
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fall on its pre~1964 record. And therein lies the distinction 
between this case and those cited by the Church (Br. 45). In 
KWK Radio. Inc., 34 FCC 1039 (1963), and Palmetto Broadcasting 
£o., 33 FCC 250 (1962), the Commission refused to let current 
good performance rehabilitate past bad conduct which warranted license 
revocation and renewal denial, respectively. Such bad conduct does 
not exist in the instant proceeding. Likewise, KORD, Inc., 21 Pike & 
Fischer, R.R. 781 (1961), is to the same effect. There, the 
Commission granted a one-year renewal and announced the prospective 
policy that upgrading would not rescue an otherwise fatal renewal 
application. 


Finally, the church's discussion of Melody Music, Inc., 


2 FCC 2d 958 (1965), is difficult to understand. As the Church 


points out, that case involved misconduct by the licensee which 

was completely independent of the station's operation. Evidence 

of the station'ts performance was considered since the Commission 

was trying to weigh station conduct against outside conduct in order 
to determine whether renewal was in the public interest. Other 
cases involving misconduct, both independent from and related to 
station operation, were discussed, including Palmetto and KWK. 

2 FCC 2d at 960-962. The Commission's citation of Melody Music in 


the instant proceeding was simply for the proposition that the 
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ultimate issue in any renewal case is the probable future perform- 
ance of the applicant, and that past conduct must be looked at in 
making that decision, However, Melody Music is distinguishable from 
Palmetto and KWK, as shown above, and they are in a 
distinguishable from the instant case, 

We therefore submit, in light of the above, that the 
Commission did not err in considering post-l96y. conduct. WLBT was 
not permitted to save itself by upgrading its performance. Rather, 
pre-1964. performance was adjudged not to be fatal, and the improved 


post-1964 performance was taken to be both a confirmation of the 


Comnission'’s judgment and an indication of better things to come 


from the station. This was surely not an improper use of such 


evidence, 
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THE EVIDENCE OF RECORD SUPPORTS THE COMMISSION'S 
CONCLUSION THAT VIRTUALLY NONE OF THE CHURCH?S 
ALLEGALTONS HAVE BEEN SUBSTANTIATED AND THAT THE 
STATION HAS BEEN OPERATED XIN THE PUBLIC INTEREST. 
After a full hearing and oral argument before the Commission 
en bane, the Commission upon careful consideration concluded that the 
Church had failed to prove its allegations of past misconduct by the 
station, and that on the contrary, the station had shown that its 
operation had been in the public interest. On the basis af.the 
entire record the Commission therefore decided to grant WLBI*s 
renewal application. The issue here is simply whether the record 
supports this conclusion because where it appears that an agency's 
decision is supported by such evidence as a reasonable mind might 
accept as adequate, its decision must be affirmed. Consolo v. 


Federal Maritime Commission, 383 U.S. 607, 618 (1966); Consolidated 


Edison v. Labor Board, 305 U.S. 197, 229 (1938). Here it is clear 


that there was ample support for the conelusions reached by the 


Commission. 

In the paragraphs below, we will deal with the issues as they 
were designated. We will show that the alleged misconduct was not 
proven and that WLBT affirmatively demonstrated its compliance with 


Commission policies and the Communications Act. 
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WLBT Has Afforded Reasonable 6 ortunities For 


The Discussion Of Conflicting Views On Issues 
£ Public Importance, 


The record shows that WLBT has been and is continuing to 
| 
afford a reasonable opportunity for the discussion of conflicting 
lL 


views on issues of public importance, WLBT has done this ina 


variety of ways, some of which are summarized below. 


From 1960 to 1964, WLBT presented a Five minute program 
| 
entitled "Comment," which appeared five nights a week during the 
early evening news (WLBT Exhibit No. 60, R. 2967-3079). This 


program featured a few regularly scheduled individuals who were 

l2/ 

free to express themselves on the public issues of their choice, 
| 


These persons have for the most part been described as moderates, 
13/ 
especially on the racial issue. At the end of each| *Comment™ 


| 
program WLBT announced that viewers who disagreed with) the views 
| 


expressed could request an Opportunity to respond. The record 

| 
Ll/ Under the Commissionts "fairness doctrine,™ licensees are 
required to provide reasonable opportunities for the presentation 
of all sides of controversial issues of public importance, 
Report of the Comnission in the Matter of Editorializin b 
Broadcast Licensees, 12 F,C.C. 1246 (1949); Section 315 of the 
Conmunications Act, 47 U.S.C. 315. 
12/ An extensive list of the topics covered appears in WLBT*s 
Exhibit 60 (R. 2967-3079). 
13/ For instance, there was Oliver Emmerich, a newspaper editor 
and publisher, who has been repeatedly threatened because of his 
Pro-civil rights stand. In the same vein, there was Hazel Brannon 
Smith, a Pulitzer Prize winning newspaper editor, who is an ardent 
Proponent of integration; also the well-known correspondent, 
Wilson F, Minor. See the Initial Decision's summary of this 
program (R. 4319-4324) , 
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shows that several such requests were received and that none were 
turned down by the station, Among those who appeared on that basis 


were Charles Evers of the Mississippi NAACP, and Reverend Charles 


Jones, a civil rights leader, Furthermore, WLBT actively sought 


out persons to counter the views presented on "Comment." (e.g., 
Stipulation No. 1, R. 2352.) 

Next, there was a Saturday morning program called "Youth 
Speaks” on WLBT from 1961-1964. This program presented a series 
of debates among students from Jackson area colleges on various 
topics of public interest (Stipulation No. 1, R. 2300-2324) . 

There were also periodic special programs dealing with 
certain issues., For example, in the pro-civil rights area, Dr. 
A, D. Beittel, then President of Tougaloo College (predominantly 
Negro), discussed civil rights activities in 1961 (Tr. 421-423), and 
in 1963 Robert L. T. Smith discussed the Freedom Democratic Party 
campaign of Aaron Henry and Reverend Edwin King (Tr. 321-322). 

In addition, WLBT editorialized regularly during most of 
1962, These editorials were all prepared under the direction of 
News Director Richard Sanders. The subjects were controversial and 
Mr. Sanders’ moderate view came through clearly (WLBT Exhibit 


No. 61, R. 3000-3116) . 
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The above summary is by no means a complete pariine of 
WLBI*s efforts in this regard. For example, it omits any discussion 
of controversial issue programs which came from the networks, and 
which were carried by WLBT (WLBT carries mostly NBC programs and 
some ABC). Especially to be noted are those programs which dealt 
with the racial sot But it does serve to illustrate that WLBT 
has made good faith efforts to present all sides of a great many 
important controversial issues. The record more fully reflects 
this fact. It should be noted also that our discussion! refers 
only to what happened prior to the 1964. renewal application. There 
is virtually no dispute that WLBT improved its service after 1964, 


but in view of the foregoing there is plainly a reasonable basis 


for the Commission's conclusion that WLBI*s pre-1964. performance 


was not disqualifying. | 

We turn now to those specific areas of contention which 
relate to the "fairness™ issue. The first of these is the "The 
Little Rock Crisis," a single 1957 program featuring Governor 
Coleman, Senator Eastland, and Congressman John Bell Williams, 
discussing the outbreak of violence in Little Rock over school 
integration, Time to respond was requested by Medgar Evers, the 
14/7" See, e.g., R. 2401-2u02, which is a list of network’ programs 
dealing with civil rights presented in 1963 by WLBT; and'WLBT 
Exhibit 45 (R. 2824-2839). It is clear that a station can meet its 


fairness obligation by the use of network programs. Letter to 
Cullman Broadcasting Co. Ine., FCC 63-849, September 18, 1963, 
ren ICO 1 
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late Mississippi NAACP official. Mr. Evers? complaint was that no 
Negroes were on the program and that only the segregationist point 
of view was presented. The station refused the request stating 
that the program was merely a nonpartisan report by elected 
officials on the events that had occurred. Thus the issue was 
clearly joined for resolution at this hearing: Whether or not the 
program presented one side of a controversial issue. The Church, 


if it wished to substantiate its position, should have presented a 


15/ 


witness who saw the program and who could recollect what was said. 
This wes simply not done. Reverend Edwin King was put on the stand 
ostensibly for this purpose, among other things. He was asked 
whether he had seen the program and who was on the program, but he 
was not asked whether he recalled the substance of what was said 


(fr. 677-679). In short, the record is simply barren as to the 
16/ 
content of the program. 


i5/ No script or tape of the program was available, The Commission's 
rules co not require retention of program seripts or tapes. 
16/ The dissenting Commissioners, upon whose views the Church relies, 
assert that the Commission had previously found this incident to be a 
violation of the fairness doctrine (R. 4905-4906, 4919). In response 
to a Commission inquiry on this matter, WLBT had stated that it 
thought that reports by elected officials were non-controversial 
(R. 4868-4869). The Commission held that this interpretation of the 
fairness doctrine was in error (see R. 4871, part of a 1959 letter 
to the NAACP). The Commission said that such a program could be 
controversial, but it did not hold that this specific program was in 
fact controversial. Thus in the 1963 letter to WLBT, what the 
Commission termed "inconsistent with the fairness doctrine" appears 
to have been not, the program itself but WLBT*s "srounds® for refusing 
Medgar Evers* complaint (R. 2327). 

In the same vein, the dissent*s allegation that the Commission 
took two years tc answer Mr. Evers complaint is also not true 
(R. 4802). Both Mr, Evers and the national NAACP office complained 
about this program in 1957 (R. 4861-4862). Commission responses were 
sent within a month in each case (R. 4863-4865). The 1959 letter to 
the NAACP referred to by the dissent (R. 4870-4872) was occasioned by 
the results of an inquiry into WLBT*s practices which came somewhat 
after the 1957 incident, 
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A second major area of argument concerns WLBT? s carriage 
of a series of "Freedom Bookstore™ announcements during the 1961-1964. 
renewal period (Church Br, 25-26). The Church alleged that carriage 
of these announcements gave rise to a fairness obligation which the 
station never awe The Commission concluded that there was 
"no probative evidence as to the anti-civil rights pro-segregation 
nature of the organization” (R. 4770, 4891-4892). The Church now 
alleges that such evidence is not in the record because the 
Examiner ruled that it could not be received. However, careful 
examination of those portions of the record cited by the Church 
(Br. 26 and R. 4553) show that no meaningful evidence was precluded. 

The first time the subject of the bookstore arose 
(fr. 249-252) counsel for the Church was questioning Reverend 
Robert L. T. Smith about his attempts to obtain political broadcast 
“time on WLBT. His testimony that the station manager tola him to go 
the bookstore was held to be irrelevant to that line of questioning. 
Counsel for the Church announced that they were going to prove later 


on that the bookstore purveyed "right-wing" literature. 


i7/ The Cnurch's Exhibit 50 (R. 3727) contains the text of two of 
these announcements. ‘They are simply invitations to visit the 

bookstore to buy “patriotic literature," including the Constitution 
and J. Edgar Hoover's Masters of Deceit. 


= yes 


The next occasion was when Dr. Beittel of Tougaloo College 


was on the stand (Tr. 431-435). The Church was attempting to 


introduce a 1963 letter from Dr. Beittel to the Commission (Church 


Exhibit No. 18, R. 3630-3631). The letter concerns an alleged 

"libelous campaign” by WLBT against Tougaloo College. As an 

incidental matter, the letter states that the station manager 

(Fred Beard) operates a bookstore which sells material supporting 

the Citizens Council point of view. ‘The Examiner rejected the 

letter as evidence because of the hearsay aspect, but the Commission 

looked at the letter and correctly found that the words of the letter 

say nothing as to the nature of the bookstore. Furthermore, Dr. Beittel 

did not attempt to testify directly on the subject of the bookstore. 
The remaining transcript references were analyzed by the 

Commission as follows (R. 4892): 


Mr. McRaney was questioned about the bookstore and 
such questioning was ruled improper (Tr. 1402). But 
we found no offer or proof therein as to what Mr. 
McRaney would have testified and upon which we could 
base aj conclusion that he should have been allowed 

to testify. The testimony at Tr. 1605 pertains to the 
introduction of [the Church's] exhibit 49 18/ (to the 
rejection of which [the Church] failed to except) 19/ 
and which our examination revealed was not probative 
of the nature of the bookstore or the nature of the 
announcements made for the bookstore. Nor was the 
testimony of the witness at Tr. 1605. The examiner’ts 
ruling at Tr. 1615-1616 rejected [the Church's] 
exhibit 50, 20/ which we considered in reaching our 
decision and which we found was not probative of 
anything other than that announcements were made 

for the bookstore, 


18/ R. 3692-3726. This is primarily a list of public service 
announcements from selected time periods. It also contains a one- 
paragraph characterization of the Freedom Bookstore as “conservative.” 
19/ The Church's statement that it did argue that the exclusion was 
erroneous (Br. 52) is irrelevant in light of the fact that the 
Commission considered the exhibit. 

20/ See footnotel7, supra.” 


a ne 
The Conmission did find one instance of a fairness violation 
on the record (R. 4771). WLBT had presented a series of spot 
announcements in September of 1962, paid for by the Jackson Citizens 


Council, asserting that communists were behind the racial turmoil 


in Mississippi. WLBT had claimed that it thought the fairness 


doctrine did not apply to paid commercials. The Commission held that 


this was not the case. But on the record as a whole the Commission 
2 
found no other fairness violations, and it found that WLBT had 


in good faith over the years attempted to comply with its obligations 
in this regard. On this basis, the Commission resolved the first 
issue in WLBT's favor. Cf. Anti-Defamation League of B'nai Btrith 

| 


v. E,C.C., Case No. 20770, C,A.D.C., decided September 30, 1968. 

| 
21/ Some question has been raised 2s to whether the Commission's 
1965 opinion found other fairness violations. WLBI*s response to 
questions about specific instances were held to be not entirely 
satisfactory (R. 1278-1279). This was not a finding of fairness 
violations, nor was it based on evidence adduced at a hearing. 
The Commission had instead assumed the truth of the charges when it 
granted without a hearing the one-year conditional renewal. On the 
record of the subsequent hearing, none of these instances were 
proved to be violations. For the most part, evidence against WLBT 
on these matters was simply not forthcoming. In fact, WLBT 
affirmatively produced evidence on some of them (See R, | 2967-3079, 
on the "Comment™ programs; R. 2344-2346, 2375-2383, Ir. 842, on 
James Meredith; R. 3649-3650, Ir. 859-862; Tr. 1265-1268, on the 
Tougaloo College attack; and see supra on the Little Rock forum). 
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WLBT Has Adequately Served The Needs, Tastes, 


And Interests Of The Significant Groups 
Comprising Its Service Area. 


The second issue designated for hearing by the Commission 
called into question WLBI*s efforts to serve the needs and interests 
of all significant groups in the community. Specifically, the 
Church had alleged that Negroes comprise 47% of Jackson*s population 
and that WLBT had offered only token service to this element of the 
community. WLBT introduced evidence that this was not the case and 
the Church again failed to prove the truth of any of its specific 
allegations of misconduct in this area, 

The record shows that a great deal of programming was 
presented in 1961-1964 which was of particular interest to the 
Negro community. For example, there were the 1962 appearances of 
Reverend Robert L. T. Smith, a Negro running for Congress (R. 2480, 
2723); Rev. Smith*s 1963 appearance at the invitation of WLBT to 
present the liberal Negro view of integration problems in 
Mississippi (R. 2481-2483, 2486); WLBT's extensive coverage of the 


1963 mock election run by the Freedom Democratic Party (Negro 


eandidates for Governor and Lt. Governor) (R. 2397-2400, 2405-2411) ; 


and a large mumber of individual programs listed in WLBT*s Exhibit 
No. 45, both local and network (R. 2824--2839). See also the list 
of network programs dealing with civil rights presented in 1963 


(R. 2401-2402). In 1963 WLBY began telecasting "TV Gospel Time,” 


- 31 - 


the first all-Negro television television series to be |syndicated 


These programs do not by any means exhaust the record in 
22/ 
this regard. It serves to show, however, that there is ample 


throughout the country (R. 3372). 


basis for the Commission's finding that WLBT did not ignore the 
Negro community in Jackson prior to 1964. ‘The record is, of course, 
replete with evidence of increased activity in this regard since 
23/ | 
1964.. 
We turn now to the Churchts specific allegations of WLET*s 
mistreatment and shunning of Negroes and their interests. The first 
and perhaps most illuminating allegation concerns the "So lorry, Cable 


24/7 
Trouble" charges, The Church alleged that WLBT had deliberately 


interrupted network programs with "Sorry, Cable Trouble" signs. Two 


such ineidents were specifically asserted. Neither one was proved. 


The first incident supposedly occurred during a 1955 program called 
"Home Show™ where Arlene Franeis interviewed Thurgood Marshall, then 
general counsel for the NAACP. ‘The only "proof" of this occurrence 
was a 1955 newspaper article reporting that Fred Beard, then WLBT sta- 
tion manager, had said that a "Sorry, Cable Trouble" sign had been 
used during the above interview. This is, of course, double hearsay. 
But more important is the fact that Fred Beard testified on this 
22/ See paragraphs 102-129 of the Initial Decision for mowe detailed 
findings on this subject (R. 4352- ~4361). 

23/ See WLBT Exhibit 4g (R. 2870-2888) for a description of the 
Spee continuing efforts to ascertain community need: 


24/ The Church does not press this point in its brief, but it is 
raised by the dissent (R. 4813- 4815, 4902-4904) . 
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matter. He stated that the newspaper account was in error, that a 
cable trouble sign was not used, that the half-hour segment of the 
program which included the Marshall interview was simply not shown 
on WLBT, and that a film was run in its place (Tr. 809-815). The 
examiner reasonably concluded that the incident did not occur as 


alleged. The second incident was supposed to have occurred during 


a three-hour network special on civil rights called "The American 


Revolution of '63.% The Reverend Edwin King testified to an inter- 
ruption and that he called WLBT to complain, only to be told by an 
unidentified person that the interruption was deliberate (Tr. 720- 
721). Whatever the reliability of this testimony, rather conclusive 
proof to the contrary exists on the record. WLBT produced a 1963 
letter from a Mr. B. L. Brooks, the transmission supervisor of 
Southern Bell, stating that technical problems somewhere in the 
East had caused two short interruptions of the video portion of the 
program (R. 3771, see also Tr. 874-878, Mr. Beard's testimony on 
this ie es precise times of the interruptions were given 
along with the fact that only the video was disrupted. Robert 
McRaney, the present station manager of WLBT, testified that WLBT 
possessed an audio tape of the program, that on a timed replay of 
the tape one of the interrupted periods identified in Mr. Brooks’ 
25/7 The dissent refers to this evidence as an “unsigned letter” 

(R. 4904). The letter was admittedly a copy. The copy in the 
record has a 1967 notation and signature by Mr. Brooks. He supplied 
the ccpy of the 1963 letter. Mr. Beard testified that he had 


received an original in 1963. No objection was raised to receipt 
of the letter as evidence. 
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letter proved to be the exact place in the program where Rev. King 
complained of a cut-off (Tr. 1355-1356; R. 2889). Thus, even 
accepting Rev. King*s version of what someone at the station said 
to him, it is obvious that no one at the station was espousibie 
| 


for the interruptions. No other specific incidents of program 


interruptions were even alleged. The Comnission*s conclusion that 
| 
| 
the above-discussed two incidents did not occur as alleged is 
eminently reasonable. | 


There Ce some evidence that courtesy titles were not 
consistently used _ = and that one announcer (no longer with WLET) 
sometimes used the words "nigger" or a but no other 
specific instances of misconduct in this area were either alleged 


or proven. The cable trouble issue set out above is a typical 


example of the fate of the Church's allegations. 


The heart of the Church's attempt during the hearing to 


make a general showing that WLBT did not serve the Negro community 


community is contained in its monitoring study (Church Exhibits 1-4. 
28/ 
R. 3452-3489) . For reasons which become obvious wes Church 


26/ But see Tr, 1039-1042, 1094, 1221-1222, as to the contrary 
general practice of the station. 

27/ There was general testimony that announcer Alon Bee sometimes 
used these words (Tr. 1477). But it is interesting that this 
practice was not observed by the Church during its week-long 
monitoring study, infra, The other person alleged to have used 

the derogatory terms was Tom Q. Ellis, a onetime neguilar on the 
"Comment" program. The testimony there is in a state of conflict 
(fr. 558, 611, 697, 1050). 

28/7 Excerpts From this study were appended to the church?s original 
petition to deny. See 359 F.2d at 998, fn. 4. 
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has now ceased to rely on this study which they pressed as valid all 
the way up to the Commission. Dr. Everett Parker of the Church and 
Dr. Gordon Henderson of Millsaps College in Jackson designed the 
study and trained the twenty monitors. The monitors filled out 
forms for all programs telecast on WLBT during the week of March 1 
through March 7, 1964. The forms were by type of program and included 
a provision for notations on programs dealing with "race™ in any 
fashion (see Church Exhibit 4, R. 3483-3489, which are seven 
envelopes containing a total of 717 pages of monitoring sheets). 

In addition to the forms, audio tapes of the programs were made. 
Preliminary analyses of the monitoring reports were made by Dr. 
Henderson and sent to Dr. Parker in New York. These initial 
analyses were not used. Dr. Parker had the final report prepared 
by a Mrs. Elizabeth Ewing of New York. She had never been in 
Jackson until the date of the hearing. Her report is contained 

in the Church*s Exhibits 2 and 3 (R. 3463-3482). The oral examina- 
tion of Mrs. Ewing is extremely revealing (Tr. 163-193). Among 
other things, she did not use the monitoring sheets except as 
guides; rather she used the aduio tapes. She did not exhaust the 


week's programming’ in the exhibits, instead choosing in her opinion 


what would be of interest to the Negro community. In many instances 


she could not recall why she included some programs and excluded 
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others, In addition, Exhibit 3 contains some material which Mrs, 
Ewing admitted was erroneously included by the typist. Furthermore, 
even if the validity of the methods used to prepare the exhibits 
was not fatally questionable, the probative value of the substance 
contained in the exhibits is practically nil, Exhibit 2 is only a 
title list of locally originated programing for the week. Exhibit 3 
is a summation of selected locally originated programming, presented 
during the week. There is simply no way to tell from these exhibits 
whether or not WLBT was serving the needs and interests of the 
Negroes in the community. Even the raw material in Exhibit 4 is not 
-of much aid in coming to grips with the issue. The Commission was 
clearly justified in declining to place any weight on this study. 
Aside from the above-discussed items, the Church presented 
very little more in the way of evidence on WLBT*s alleged failure to 
serve the Negro community. The only other major item relates to 
the admittedly limitea Negro participation in WLBT's iocally 
originated Programing. But, as the Commission stated, this factor, 
though relevant, is not determinative of the service issue (R. 4772). 
If, as the Commission found to be the case, the substance of the 
programs presented was of particular interest to the Negro community , 
| 


the fact of limited Negro participation lessens in nce This 


is not to say tht Negro participation is not important, only that 
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WLBT*s 1961-1964 programming succeeded in serving the Negro community 
with limited Negro participation. The Commission then went on to 
find that there had been an improvement in Negro participation 
since 1964 (R. ey 

In conclusion, the Church made many harsh allegations which 
remain largely unproven. Those charges which the Church attempted 
to substantiate must also fall because of a paucity of probative 
evidence. WLBT, for its part, countered the Church's evidence 
where necessary and then went on to show in detail how it has served 
the needs and interests of the Negro community. Based on this record, 
the Commission*s conclusion was very reasonable, that with the 
limitations noted WLBT satisfactorily demonstrated its compliance with 
the Commission's 1960 Programming Statement, 20 Pike & Fischer, 
R.R, 1901. 


29 See also the Memorandum Opinion and Order and Notice of Proposed 
Rule Making in Docket No. 1824, 13 Pike & Fischer, RR, 2d 1645 


(1968), relating to discrimination in hiring practices by licensees. 
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C. WLBT Has Not Misrepresented To The Basen 
Or The Commission With Respect To 4 The 
Presentation Of Programs Dealin With the 


Issue Of Racial Discrimination. 
sssle vi sacial Discrimination. 
Finally, on the question of alleged misrepresentation 


the Church apparently asserts that the Commission erre in failing 
to resolve the issue adversely to WLBT. Its position is somewhat 
difficult to understand, however, since its statement of the case 
and an appendix to the brief discuss the question in some detail 
but its argument makes no reference to it at all. Nonetheless we 
have discussed the matter in some detail, showing that rere was 
ample warrant in the record for the result reached by the Commission. 
Chiefly, the Church appears to object to the fact that the 
examiner and the Commission placed weight on the testimony of Fred 
Beard (Br. 55-58), former general manager of WLBT. The hearing examiner 
found Mr. Beard to be a credible witness, and where his testimony 
tended to clear up a cloudy situation, it was often relied on. For 
example, Reverend Edwin King testified that Beard received a commenda- 
tion from the Citizens' Council (Tr. 674). Beard stated categorically 
that this was untrue (Tr. 805-806). Faced with a direct conflict in 
testimony the examiner believed Beard (R. 4332-4334). This is not’ 
unreasonable, especially since Rev. King had contradicted himself 


on other matters while on the stand (see Tr. 688-690, 711-715, 724- 


733). : 


As to the so-called "missing" editorials (Br. 57-58), at 


the Commission's request, Beard supplied copies of WLBI's September, 
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1962 editorials. The Commission wrote to Beard stating that three 
editorials appeared to be missing (R. 2264-2265). He promptly 
submitted them with an apology (R. 2266). He also stated in that 
letter that "we thought we had included all the editorials through 
September 21st." At the hearing he testified that he had originally 
turned over all of the editorials but that the Commission must have 
misplaced them (Tr. 911-916). When the Commission asked for the 
three allegedly missing items, he did what any reasonable man would 
have done, he submitted copies and apologized for the omission (if 
in fact it was his error). There is no apparent motive for with- 
holding these particular editorials and under all the circumstances 
no basis whatever for a finding that willful misrepresentation was 
involved. 

The question of whether WLBT began editorializing regularly 
in January or March of 1962 (Br. 56-57) is of no consequence, but in 
fact the Church errs when it states that the examiner found that 
March was the starting date. The examiner specifically found that 
WLBT began to editorialize in January of 1962 (R. 4340-4341), just 


as Mr. Lutkin testified. For that matter, Beard also testified to. 


this date (Tr. 838-839). 


The next testimony conflict involves Fred Beard and Dr. 
Beittel of Tougaloo College on the matter of the 1963 "Meet Your 
Candidate" program (Br. 47). This was a series of five programs 
designed to introduce 35 candidates for the state legislature. 


Questions were asked of the candidates by a studio audience through 
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WLBI's moderator. On one of these shows, a Mrs. Charles Hills 
was asked for an assessment of “the situation prevailing at 
Tougaloo." She said that the situation was “horrible” and that 
there were many communists there (R. 3649-3650). Dr. Beittel 
called the station to complain and he talked with Beard. On the 
stand Dr. Beittel did not recall whether Beard told him - sue the 
station or the candidate (Tr. 499-500). Beard testified unequivo- 
cally that a suit against Mrs. Hills was discussed (Tr. 861-862) . 
This incident related to the "fairness" issue, and while the 
examiner quoted both men's testimony on this narrow point, he 
found it unnecessary to resolve the conflict since it mae not 
central to that issue (R. 4324-4328) , 

The mieahen of WLBI's possession of the program tape 
is simply erroneously stated by the Church. Beard did not testify 
that he told Dr. Beittel that no tape of the program existed. 
What he told Dr. Beittel was that "to my knowledge at the! time we 
did not have a tape of what was said" (Ir. 861-862). This is not 


inconsistent with the later production of a transcript. Beard's 


| 
testimony was buttressed by the fact that his volunteered) (to Dr. 


Beittel) characterization of Mrs. Hills’ comment was very accurate. 


Furthermore, contrary to the Church's allegation, the examiners did 


include Beard'’s testimony on this point in his findings (R. 4326-4327) . 
i 30, 7 
Once again, no misrepresentation is to be found in this context. 


} yy peer ee ———— | 

30/ This incident was raised under the "fairness" issue because it was 
alleged that the questions were leading and were propounded by the 
station's moderator. The uncontroverted evidence, including the pro- 
duced transcript, showed that the questions truly came from the audience. 
This matter apparently is no longer contested by the Church. 
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The credibility question again arises in relation to one 


of the "Sorry, Cable Trouble" allegations (Br. 55-56). Our brief 
thoroughly treats this matter supra, p. 31. In sum, Mr. Beard was 
never impeached on the witness stand, and the Church is surely 
stretching an argument when it in essence asks this Court to stand 
in judgment on the Commission's adoption of the examiner's cred- 
ibility decision. Universal Camera Corp. v. NLRB, 340 U.S. 474 
(1951); see also Jaffe, Judicial Control of Administrative Action 
seettis. Lontrot of Administrative Action 

(1965), pp. 605-613. 

The other alleged misrepresentations raised by the Church 
(Br. 30-34, 56) are treated = length by the Commission in answer 
to the dissent (R. 4883-4886). These relate to Rev. Smith's 1962 
efforts to buy political time on WLBT, the date in 1962 when WLBT 
ceased to editorialize regularly,and the question of WLBT's policy 
toward racial issue programs and equal time. We could do no better 
than quoting the Commission's explanation of its resolution of these 
matters: 

Qur examination of the second incident of 

alleged misrepresentation discussed by the dissent, 

pertaining to the Reverend Robert L. 7. Smith's 

1962 political campaign, leads us to a similar con- 

clusion. It is true that WLBT wrote to the Commission 

on February 1, 1962, that it had not refused to sell 

Mr. Smith time (stipulation 1, No. 4) [R. 2246-2247) . 

The examiner's findings, fully Supported by the record 

and adopted by us, were that while the Reverend Mr. 

Smith's specific time request was refused,1l/ he was 

Wl Reo ens : 

11/ Reasons were, inter alia, that his request was made 

only two days in advance and would have necessarily pre- 

empted, one-half of a popular national program, stipulation 

1, No.' 4. 
39/2" Sechala... . 
31/ See also the Commission's resolution of other alleged misrepresenta- 
tions not now raised by the Church (R. 4881-4888). One of these, the 


"Little Rock Crisis” program is treated in another context, supra, 
p. 25. 
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offered time during the 2 months immediately before 
the election and spot announcements during January 
1962 (Initial Decision, finding 65) [R. 4329-4330]. Our 
colleagues next cite an April 20, 1962, letter from WLBT 
which seemingly contradicts the representation made in 
its previous letter by stating ‘our decision not to sell 
time * * *' (stipulation 1, No. 11) [R. 2257]: On the 
face of these two letters there appears to be a misre- 
presentation to the Commission if one assumes that the 
same 'decision' is referred to. However, the |dissent - 
has conveniently overlook stipulation 1, items 5 through 
10 [R. 2248-2256] which chronologically detail the 
correspondence on this matter and which clearly deinonstrate 
that while WLBT originally stated in its letter of 
February 1, 1962 (stipulation 1, No. 4) [R. 2246-2247] , 
that it had offered time to the Reverend Mr. Smith, it 
Subsequently withdrew that offer and promptly notified 
the Commission of this fact by letter dated April 12, 
1962 (stipulation 1, No. 8) [R. 2252]. The April 12, 
1962, letter reversing its previous decision to sekl 
time is the ‘decision not to sell time’ referred to in 
WLBI's April 20 letter cited by the dissert, and, in 
fact there were no contradictory statements to! the Com- 
mission. The examiner's findings, adopted by us, were 
complete on this matter and there was no element of 
misrepresentation in this series of communications. 

The third supposed incident of misrepresentation 
to the Commission which the dissent mentions is a clear 
misunderstanding of the record by the dissenters. WLBT 
represented to Commission investigators that editorializing 
ceased on September 21, 1962, but that programing logs for 
subsequent days indicate that editorials were in fact pro- 
gramed (intervenors' exhibit 31) [R. 3648]. However, the 
examiner found that no editorials were actually broadcast, 
and noted a conflict in the record (Initial Decision finding 
93) [R. 4343] .12/ Not only did Beard testify, as the dissent 
states, that the logs were in error but he also categorically 
denied that any editorials were broadcast. He'stated: "I 
ean assure you that no editorials were run. You have not 
found any editorials, nobody has heard any’ (Tr. 846). We 
believe that the examiner made a correct finding concerning 
the editorials in question (since no witness testified that 
they were broadcast and since intervenors' exhibit 31, the 
only evidence that the editorials were broadcast, was brought 
into serious question at the hearing. (See Tr. 846-847; 
1459-1463)). 13/ Accordingly, we had no reasonable basis on 


12/ The examiner pointed out that during this period there 

was *considerable confusion at this station because there 

were more than 75 visiting television newsmen using the 

facilities of WLBT to send stories * * *; that foreign news- 

men used the facilities to = stories abroad; that this 
(Con't 
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which ‘to predicate a conclusion that WLBT has misre- 
presented cessation of editorial broadcasting after 
September 21, 1962. 

Similarly, the fourth incident. of claimed misre- 
presentation raised by the dissent misreads the record. 
The Commission's letter of July 25, 1963 (stipulation 1, 
No. 16) [R. 2325-2329], invited comment by WLBT on many 
matters raised by the Commission's investigation. WLBT 
replied on October 29, 1963 (stipulation 1, No. 17) 

[R. 2330-2395], to the questions raised by the Commission 
regarding the 'Comment' program (pp. 18 through 24, of 

the WLBT reply) [R. 2347-2353], WLBI's editorializing 
policy (pp. 12 through 17, Oct. 29, 1963, letter) [R. 
2341-2346] , and the Citizens Council spot announcements 

(pp- 17 through 18 of the WLBT reply) [R. 2346-2347}. 

In the passage of the reply quoted in the dissent (text 

at footnote 107), WLBT was not referring to the three 
previously listed items, to which WLBT had devoted 
considerable attention in other parts of the same letter, 
but was referring only to WLBT's policy regarding *local 
programs’ (as contrasted to separate and distinctly enumerated 
policies for editorials, for spot announcements, and for the 
‘Comment’ program}. The dissent attempts to link together 
and analogize separate statements to construct a misre- 
presentation which is unwarranted and in derogation of 

the clear text of the record. 

We believe that the alleged misrepresentation in WLBT's 
1964 renewal application may be clarified by quoting verbatim 
the record which purports to show the misrepresentation. In 
its 1964 renewal application, WLBT stated, in discussing its 
controversial issue programing: 


_"Ioday in Jackson" also presents material 
from time to time that can be, or is, considered 
controversial by some groups. When this occurs 
every effort is made to ascertain that the 
opposing group [italic supplied] is notified 
and understand that if they do disagree, equal 
time will be granted so that they might reply 
in like kind (Lamar application to renew license, 
exhibit No. 5, policy on public issues). 


12/7 (Con't) 

outside activity was in addition to WLBT's activity; and 
‘WLBT had only one control room * * *,' 

13/ ‘Business records' carry only a rebuttable presumption 
of accuracy which must fall before sworn, and uncontroverted 
countervailing testimony. 


Shey 


When compared with the hearing transcipt cited by the 
dissent to demonstrate the misrepresentation, we can 
find no misrepresentation because the matter in the 
hearing transcript pertains to an entirely different 
subject. Mr. Miller, counsel for Lamar, stated regard- 
ing editorials: 

Mr. Examiner, I think Mr. Moore misicon- 
ceives the law on the subject because obviously 
as Mr. Kehoe points out, it would be an imposs- 
ibility for a station to advise and invite members 
of the public individually. [Italic supplied.] 
They don*t even know which ones specifically may 
agree or disagree with them. 

The point, as I understand it, when you 
editorialize you may state from time to time--you 
Mentify it as an editorial and and you may have a 
policy to make time available for opposing view- 
points * * * (Tr. 374-75). 


The dissenters take a statement of counsel regarding the 
general subject of editorializing and the duties of a 
licensee thereon and equate it with a statement regarding 
the "Today in Jackson’ program, an ‘entirely different 
matter, to arrive at a misrepresentation to the Commission. 
In sum, there is a plethora of evidence in the record on all 
| 
of the alleged instances of misrepresentation to the public and the 


Commission. None of them stand proven. The Commission's and the 


examiner's detailed findings on each and every question demonstrates 


the care which this very important issue received. The Commission's 
ultimate finding of no misrepresentation stands firmly on the record 


and quite clearly is resistant to attack. 


\ 


= in 


CONCLUSION 
This case mainly presents a question of substantial evidence, 

that is, whether the evidence of record sustains the Commission's 
conclusion that a grant of WLBI*s license renewal application is in 
the public interest. As shown in the preceding sections of this 
brief, the case really consists of two parts: the Church's 
allegation of specific misconduct and WLBT*s efforts to show general 
compliance with Commission policies. On the record the Church's 
charges remain largely unproven while WLBT has shown good faith 
efforts to conform to what is required of them. Furthermore, there 
was a full and fair hearing to elicit the relevant facts. For these 
reasons, we submit that the Commission*s action should be ee 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H, CONLIN, 
Associate General Counsei, 


STUART F, FELDSTEIN, 
Counsel. 


Federal Communications Commission 
Washington, D. C. 20554. 
January 10, 1969. 


32/ The Church has argued that this Court has the power to decide 
whether the WLPET license should be renewed or not and urges that the 
Court direct a denial of the application (Br. 46). This would seem 
plainly inappropriate, however. As the Supremé Court stated in 

F.C.C. v. WOKO, Inc., 329 U.S. 223, 229 (1946): "it is the Commission, 
not the courts, which must be satisfied that the public interest will 
be served by renewing the license. And the fact that we might not have 
made the same determination on the same facts does not warrant a 
substitution of judicial for administrative discretion since Congress 
has confided the problem to the latter." 
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STATEMENT OF QUESTIONS PRESENTED 


1. Whether the Commission erred in its determination 
that appellants had no standing in this proceeding? 


2. Whether appellants are persons aggrieved or whose 
interests are adversely affected by the Memorandum Opin- 
ion and Order complained of within the meaning of §402 
(b) (6) of the Communications Act, 47 U.S.C. 402(b) (6) ? 


3. Whether the Commission abused its discretion or 
otherwise erred in refusing to designate for hearing inter- 
venor’s license renewal application pursuant to §309 of the 
Communications Act, 47 U.S.C. 309? 


4. Whether the Commission’s Memorandum Opinion dis- 
posed of all substantial issues raised by appellants? 
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APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


COUNTER-STATEMENT OF THE CASE 


This is an appeal from a decision of the FCC which dis- 
missed the appellants’ petition to intervene and granted 
WLBT a probationary one-year renewal of its license. 


In March, 1964 Lamar Life Broadcasting Corporation 
applied for renewal of WLBT’s license for the period of 
June 1, 1964 to June 1, 1967. In April, 1964 the Office of 
Communication of the United Church of Christ, Aaron 
Henry and Robert L. T. Smith petitioned to intervene and 


2 


deny WLBT’s renewal application. Their petition charged 
essentially that WLBT had failed to live up to its responsi- 
bilities under the fairness doctrine by supporting segre- 
gation; had failed to serve the needs of the Negro com- 
munity in its viewing area; was overcommercialized; and 
had a station manager who was a member of the local White 
Citizens’ Council. 


Lamar Life opposed the petition to intervene on the 
ground that petitioners lacked standing. Lamar Life also 
disputed the allegations of petitioner. It described its 
policies of broadcasting public service programs and an- 
nouncements, regularly scheduled religious programs and 
news events of the Negro community. It contended that its 
policy on racial issues was balanced. 


The Commission held that protestants did not have 
standing to intervene and therefore dismissed the petition 
to intervene. It went on to assume, for the sake of argu- 
ment, that protestants did have standing, and held that 
the questions which their petition presented were not 
“sybstantial and material questions of fact,” and, because 
they were outweighed by public interest considerations, did 
not require a hearing. These considerations were that, at 
the time of the Commission’s order, Jackson, Mississippi 
was preparing for another long hot summer of racial crisis. 
The memory of the slaying of three civil rights workers, 
which had occurred at the beginning of the summer of 
1964, was fresh in the minds of extremists on both sides of 
this crisis as the summer of 1965 began. A hung jury in 
the Luizo murder trial cast public doubt on the ability of 
our legal system to meet this period of crisis. The Mis- 
sissippi Freedom Party, led by one of the present appel- 
lants, was in the process of challenging the legality of the 
election of Mississippi’s Congressmen. In sum, the climate 
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was such that a public hearing of appellants’ charges of 
racial discrimination would have aggravated an already 
dangerous situation. 


Further, the Commission held that WLBT, properly man- 
aged, could “make a most worthwhile contribution to the 
resolution” of this racial crisis, a contribution which “is 
needed now—and should not be put off for the future.” 


The Commission therefore limited WLBT’s renewal to 
one-year and conditioned it upon 


“strict observance of the fairness doctrine, the cessa- 
tion of discriminatory programming patterns, and the 
affirmative obligation to seek out the community lead- 
ers, including those active in the civil rights move- 
ment, and to explore with them the adequacies of the 
programming in terms of the needs of the whole com- 
munity.” 


Since the grant of this probationary one-year renewal, 
WLBT has fully complied with the conditions set out in the 
Commission’s order. The Commission’s hope that WLBT 
would make “a most valuable contribution to the prob- 
lems” of racial relations is being fulfilled. 


As to the rest of the facts presented by this case, we 
adopt the Counterstatement of Facts submitted by the FCC. 
We consider it more accurate and comprehensive than ap- 
pellants’ Statement of the Case. 


STATUTES INVOLVED 


The relevant portions of the statutes and rules involved 
are contained in the Statutory Appendix. 


SUMMARY OF ARGUMENT 


Appellants do not have standing to appeal the order of 
the FCC to this Court, nor did they have standing before 
the FCC to petition for denial of WLBT’s renewal applica- 
tion. 


Appellants are not within the group of persons upon 
whom Congress has conferred standing. The legislative 
history of the Communications Act and the decisions of 
both the Courts and the FCC make clear the test of stand- 
ing in this context: protestants must show that they will 
suffer competitive economic injury from the license renewal. 
Appellants have completely failed to demonstrate competi- 
tive economic injury. Rather, they assert that standing 
should be extended to members of the viewing public. Not 
only is this novel argument contrary to legislative intent 


and judicial decision, it is also logically unsound. 


Nor does the United States Constitution confer stand- 
ing upon appellants. Appellants argue that the act of 
WLBT in discriminating against appellants was the act 
of the federal government, and that these “federal actions” 
affect their “substantial legal rights” giving them standing 
“even under the more restrictive rules of common law.” 
Clearly the federal government did not participate in dis- 
criminating against appellants. In fact, the action of the 
federal government in this case was limited to granting 
WLBT a probationary renewal which effectively remedied 
the complaints of appellants. Furthermore, appellants’ 
“private substantive legally protected interests” have not 
been invaded by the FCC. Therefore appellants do not have 
common law standing. 
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Thus, appellants had no standing before the Commission 
and have none here. On this ground alone the Court should 
dismiss this appeal. If it does, it need not reach the other 
questions raised. 


If the Court determines, contrary to our contention, that 
appellants do have standing to appeal, then the Court should 
affirm the FCC’s grant of a probationary one-year renewal 
without a hearing as a wise and proper exercise of powers 
conferred upon the FCC by Congress. The questions pre- 
sented by protestants were not “substantial and material 
questions of fact” and therefore a hearing was not manda- 
tory. The Commission wisely decided that the alleged 
operational deficiencies of WLBT were outweighed by the 
public interest in having WLBT make an immediate con- 
tribution to the resolution of the racial crisis which Jack- 
son faced last May. The Commission properly disposed of 
all substantial issues raised by appellants and reached a 
reasoned judgment that a one-year renewal would best 
serve the public interest in the circumstances here present. 


ARGUMENT 


I. APPELLANTS DO NOT HAVE STANDING TO APPEAL 
THE ORDER OF THE FEDERAL COMMUNICATIONS 
COMMISSION TO THIS COURT, NOR DID THEY HAVE 
STANDING BEFORE THE FCC TO PETITION FOR 
DENIAL OF WLBT’S RENEWAL APPLICATION. 


A. Appellants are not within the group of persons upon 
whom Congress has conferred standing. 

Congress conferred standing to intervene before the FCC, 
and to appeal from the FCC to this Court, upon a very 
limited group of private persons. The group given stand- 
ing to intervene before the FCC by §309 of the Communica- 
tions Act was loosely described by Congress to include “any 
party in interest.”* The group given standing to appeal 
from FCC decisions by §402(b) of the Communications Act 
was described by Congress to include “any . . . person who 
is aggrieved or whose interests are adversely affected by 
any order of the Commission. . . .”* Although the words 
thus used in the Communications Act are rather ambiguous, 
legislative history and judicial decisions make clear that 
these words mean the same thing:* protestants must show 
that the license renewal will cause them to suffer electrical 
interference or competitive economic injury. 


Appellants are members of the listening and viewing 
public who do not commercially compete with WLBT in 


166 Stat. 718 (1952), 47 U.S.C. §402(b) (6). 


266 Stat. 715 (1952), as amended, 68 Stat. 35 (1954), 70 Stat. 3 
(1956), 74 Stat. 889 (1960), 47 U.S.C. §309(d) (1). 


3 Metropolitan Television Company v. United States, 95 U.S. 
App. D.C. 326, 327, 221 F.2d 879, 880 (1955) ; Camden Radio, Inc. 
v. Federal Communications Commission, 94 U.S. App. D.C. 312, 
$15, 220 F.2d 191, 194 (1954). 
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any way. They assert standing to appeal from the FCC’s 
determination to this Court, They also contend that the 
FCC’s determination, that members of the viewing public 
do not have standing to intervene in FCC license renewals, 
was erroneous. We shall demonstrate that the Congress in- 
tended, and the Courts and the FCC have consistently held, 
that members of the public, with no competitive economic 
interest in the license renewal, do not have standing before 
either the FCC or the Courts. 


A(1). The legislative history of the Communications Act 
and judicial precedents compel the conclusion 
that Congress did not intend to confer, nor have 
the courts conferred, standing upon persons such 


as appellants. 

The Radio Act of 1927* limited standing to appeal to 
applicants (for construction permits, station licenses, re- 
newals, or modifications) and licensees. In 1930, the Radio 
Act of 1927 was amended.’ As amended, $16(a)(3) ex- 
tended standing to “any ... person... aggrieved or... 
adversely affected by any decision of the Commission. .. .” 
When asked if the changes in §16 would restrict or broaden 
the right of appeal, the floor manager of the bill explained: 


“They do not affect the right of appeal, but merely 
modify the procedure by means of which an appeal is, 
in the first instance, brought to the attention of the 
court and, in the second instance, the manner in which 
it is heard and the judgments entered; but it does not 
in any way take from a radio owner, a prospective 


“44 Stat. 1169 (1927). 
° 46 Stat. 844 (1930). 
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owner, or applicant, any substantial rights.” 72 Cong. 
Rec. 8051 (1930). (Emphasis added.)° 


The language of the 1930 amendment was carried forward 
into §402(b)(2) of the Communications Act of 1934. 48 
Stat. 1069. The Senate Report implies that the listening 
public was not intended to be given standing to appeal: 


« .. In nearly all cases in which the Commission 
makes an order affecting a license which the licensee 
did not seek, the Commission must go to the district 
court having jurisdiction of such licensee. Where an 
applicant or a licensee comes to the District of Colum- 
bia and applies for an order, he must take an appeal in 
the courts in the District of Columbia.” S. Rep. 781, 
73rd Cong. 2d Sess., pp. 9-10 (1934). (Emphasis 
added.) 


In 1940, the Supreme Court held that the Communica- 
tions Act gave private litigants standing only as represen- 
tatives of the public interest. Federal Communications 
Commission v. Sanders Bros. Radio Station, 309 U.S. 470, 
642 (1940). Nevertheless, the Court went on to say: 


“ _. It does not follow that, because the licensee of 
a station cannot resist the grant of a license to another, 
on the ground that the resulting competition may work 
economic injury to him, he has no standing to appeal 


¢ This statement was made by Congressman Lehlbach on the day 
H.R. 11635 unanimously passed the House. 72 Cong. Rec. 8055 
(1930). Later in the session it became apparent that the Senate 
would not reach H.R. 11635, so the amendment of §16 was passed 
as a separate bill, H.R. 12599. 72 Cong. Ree. 11529 (1930) ; see 
H.R. Rep. No. 1665, 71st Cong., 2d Sess., p. 2 (1930). The Senate 
then passed H.R. 12599 without hearings or amendment. See S. 
Rep. 1105, 71st Cong., 2d Sess. (1930) ; 72 Cong. Rec. 11881 (1930). 
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from an order of the Commission granting the applica- 
tion. 

“The petitioner insists that as economic injury to the 
respondent was not a proper issue before the Commis- 
sion it is impossible that §402(b) was intended to give 
the respondent standing to appeal, since absence of 
right implies absence of remedy. This view would de- 
prive subsection (2) of any substantial effect. 

“Congress had some purpose in enacting §402(b) (2). 
It may have been of opinion that one likely to be fi- 
nancially injured by the issue of a license would be 
the only person having a sufficient interest to bring to 
the attention of the appellate court errors of law in the 
action of the Commission in granting the license. It is 
within the power of Congress to confer such standing to 
prosecute an appeal... .” 309 U.S. at 476-77. (Em- 
phasis added.) 


The likelihood of competitive financial injury was thereby 
held essential to constitute one a person aggrieved or ad- 
versely affected. This requirement cannot be read out of 
the Sanders decision as inadvertent, for it was specifically 
put into the decision by the Court in a revision of its opin- 
ion. 309 U.S. 642 (1940). 


* This revision also eliminated a sentence from the original opin- 
ion. The controversial paragraph, with the addition italicized and 
the deletion in brackets, is as follows: 

“Congress had some purpose in enacting §402(b) (2). It 
may have been of opinion that one likely to be financially in- 
jured by the issue of a license would be the only person havy- 
ing a sufficient interest to bring to the attention of the 
appellate court errors of law in the action of the Commission 
in granting the license. [In this view, while the injury to 
such person would not be the subject of redress, that person 
might be the instrument, upon an appeal, of redressing an 
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In 1952 the Communications Act was extensively revised. 
66 Stat. 711. However, Section 402(b)(2) of the Act was 
not significantly changed* and can now be found at 47 
U.S.C. §402(b) (6). 


As part of the 1952 revision, Congress for the first time 
provided for standing before the FCC in determinations 
such as license renewals. Section 309(c) of the 1952 revision 
provided: 

“[A]ny party in interest may file a protest....” 
However, the legislative history makes it abundantly clear 
that Congress was concerned lest the change create stand- 
ing for persons in the position of appellants. Thus, “party 
in interest” was carefully defined by the Senate Report as 
follows: 


“Fear has been expressed that use of ‘parties in 


interest’? might make possible intervention into pro- 
ceedings by a host of parties who have no legitimate in- 
terest but solely with the purpose of delaying license 
grants which properly should be made. The Com- 
mittee does not so construe the term ‘party in interest’; 


injury to the public service which would otherwise remain 
without remedy.] It is within the power of Congress to confer 
such standing to prosecute an appeal.” 


By these changes, the Court must have meant that persons who 
are not financially injured may not be the instrument of an appeal. 


® See H.R. Rep. No. 1750, 82d Cong., 1st Sess., p. 16 (1951): 
“[T]he committee amendment follows the existing provisions of 
law rather closely ...” 


See also the testimony of the President of the National Associa- 
tion of Radio and Television Broadcasters in Hearings on S. 658 
before the House Committee on Interstate and Foreign Commerce, 
82d Cong., Ist Sess., p. 348 at 358-59 (1951). 
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‘parties in interest’ because of electrical interference 
are fixed and defined by the Supreme Court decision 
in the KOA case (319 U.S. 239) and the Commission’s 
rules and regulations; ‘parties in interest’ from an eco- 
nomic standpoint are defined by the Supreme Court 
decision in the Sanders case (309 U.S. 470).”° S. Rep. 
No. 44, 82d Cong. 1st Sess., p. 8 (1951). 


The Sanders case enunciated the requirement that appel- 
lants must show a competitive financial injury to have 
standing to appeal. The Senate Report quoted above simply 
placed the same requirement into standing to protest be- 
fore the FCC. 


In 1956, Congress amended the protest procedure of §309. 
70 Stat. 3. By this time, the Commission had permitted 
protests by newspapers to the grant of a new television 
station”? and to the renewal of a standard broadeast li- 


®°“The proposal to allow any ‘party in interest’ to protect au- 
thorizations made without a hearing was strenuously opposed by 
the FCC, principally on the ground that it would make it possible 
for a host of parties to interject themselves into the proceedings 
for the sole purpose of delaying license grants. In answer to this 
objection the Senate Report on the Bill made it clear that parties 
in interest were limited to those who, as a result of Commission 
action, would be subject to electrical interference or economic in- 
jury; the interpretation of these standards was to be governed by 
two Supreme Court cases: Federal Communications Commission v. 
NBC (the KOA case) and Federal Communications Commission v. 
Sanders Bros. Radio Station.” 55 Colum. L.R. 209, at 211-12 (1955). 


%° Ohio Valley Broadcasting Corp., 10 R.R. 452 (1954). On the 
appeal of this case, this Court stated : 

“The Commission found that Clarksburg, though not a broad- 
cast licensee or an applicant for a license, had standing by 
reason of the ‘direct competitive injury’ that would be caused 
‘a competing medium of expression’ which, like a television 
station, ‘relies upon advertising as its main source of revenue.’ 
... We think the Commission’s view is supported by Federal 
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cense," on the theory that both newspapers and radio or 
television compete for the local advertising dollar.* The 
Committee Reports of the 1956 legislation directed their 
efforts toward convincing Congress to modify the protest 
procedure of 4309 to curtail the necessity for holding evi- 
dentiary hearings. In doing so, these Reports sought 
to emphasize the undue breadth of the concept of standing 
under the old statute. But, even here, it was clear that 
the Congressional committee did not consider that members 
of the viewing public had standing. On the contrary, the 
fact that a competitive medium could establish standing 
seemed to trouble the committee: 


“The committee also wishes to call attention to the 
fact that the term ‘party in interest’ encompasses a wide 
variety of persons, all of whom have standing to file 
protests, and thus have the power to force the holding of 
full evidentiary hearings and to delay the institution 
of new radio and television service. A radio station 
licensee may protest the grant without hearing of a 
radio station authorization or a television station au- 
thorization, and, likewise, a television station licensee 
may protest another television authorization. More- 
over, even a newspaper with no radio interests is a 
party in interest with standing to protest the grant of 
radio or television authorizations which it alleges will 


Communications Commission v. Sanders Bros. Radio Station 
...” Clarksburg Publishing Co. v. Federal Communications 
Commission, 96 App. D.C. 264, at 267, n. 8, 225 F.2d 511, at 
514, n. 8 (D.C. Cir. 1955). 


1 Richland (WMAN), 13 R.R. 113 (1955). 


12 See Fischer, Communications Act Amendments 1952—An At- 
tempt to Legislate Administrative Fairness, 22 Law & Contem- 
porary Problems 673 (1957). 


13 This amendment is discussed in greater detail in Argument II 
of this brief. 
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cause it economic injury.” §. Rep. 1231, 84th Cong. 
Ist Sess., pp. 2-3 (1955). (Emphasis added.) 


“(T]he situation is aggravated further by reason of 
the fact that broad classes of persons have standing 
as ‘parties in interest’ to file protests. Not only may 
radio and television licensees protest grants of radio 
or television authorizations, respectively, but radio 
licensees may protest television grants and vice versa 
television licensees may protest radio grants and even 
newspapers without radio interest which have alleged 
a threat of economic injury may protest radio or tele- 
Vision grants.” H.R. Rep. No. 1051, 84th Cong. 1st 
Sess., p. 3 (1955). (Emphasis added.) 


Since the 1955 amendment, the bars to standing have not 
been let down. The cases upholding standing under $§402 
and 309 have continued to require a showing of competitive 
economic injury. The most important of these cases was 
Philco Corp. v. Federal Communications Commission, 103 
App. D.C. 278, 257 F.2d 656 (1958), cert. denied, 358 U.S. 
946 (1959). In Philco, the Court upheld standing with these 
words: 


“For there is another basis for standing which seems 
to us sufficient... . RCA, in the words of Phileo’s pro- 
test, is ‘in direct competition’ with Philco ‘as a manu- 
facturer’ and the operation of the Philadelphia stations 
by NBC strengthens RCA’s com petitive position to such 
a degree as to cause a direct economic effect on 
Phileo.... ” 103 App. D.C. at 280, 257 F.2d at 658. 
(Emphasis added.) 


Thus, direct economic injury was again the touchstone of 
the showing of standing. 
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In 1960, the Act was amended to substitute for the post- 
grant protest procedure of §309(c) a procedure of pre-grant 
objection by means of a petition to deny. 74 Stat. 889, 47 
U.S.C. §309(d). The Committee Reports made clear that 
the right to petition was to remain limited to parties in 
interest and was not to be extended to the listening audi- 
ence.** Indeed, by establishing a dichotomy between parties 
in interest with standing to file formal petitions to deny 
and those who might file informal objections (a dichotomy 
which is preserved in Sections 1.580(i) and 1.587 of the 
Commission’s rules), it is apparent that Congress was spe- 
cifically recognizing that persons in the class of appellants 
might be heard to object but only informally and without 
the procedural and substantive rights of those who had 
“standing” under Section 309(c). 


Thus, the legislative history of the statute and cases 
interpreting it make it clear that, in order to establish 
standing, a protestant or petitioner must either demonstrate 
injury from electrical interference or competitive economic 
injury. The appellants here could not and do not claim elec- 
trical interference. They were therefore required to demon- 
state competitive economic injury. This, we submit, appel- 
lants have completely failed to do. Rather, appellants ask 
this Court to extend the concept of standing beyond that 


14 “The establishment of the new ‘pre-grant’ procedure for parties 
in interest is not intended to preclude any person who is interested 
in doing so from filing formal or informal pleadings with the Com- 
mission. Such persons, however, are not and would not be entitled 
to the particular procedural rights to which parties in interest 
would be entitled under section 309 as proposed to be amended.” 
E.R. Rep. No. 1800, 86th Cong. 2d Sess., p. 10 (1960). 

“Although the right to file a petition is limited to a ‘party in 
interest’, it is not intended to deprive any person of the privilege 
of filing informal objections to the grant of any authorization.” 
S. Rep. No. 690, 86th Cong. Ist Sess., p. 3, n. 1 (1959). 
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envisioned by the Congress and grant standing to members 
of the viewing public. Their grounds for so doing are most 
tenuous. They rest upon the slender contention that, since 
Congress has granted standing to consumers in other con- 
texts, the Court should extend standing here. 


The fallacy of appellants’ argument is obvious: Congress, 
in establishing different regulatory schemes, has simply 
chosen to grant standing to different groups of people. 
Furthermore, the Teasons Congress chose to do so make 
@ great deal of sense. In regulating public utilities, Con- 
gress’ purpose has primarily been the protection of paying 
customers, and the means which Congress has chosen to 
protect these paying customers has frequently been to allow 
them standing to intervene before a public utilities com- 
mission, and to grant them standing to appeal to a court 
from the commission’s determination. The purposes of 
legislation regulating radio and television are far less com- 
prehensive. Furthermore, the number of persons who might 
complain of actions of the FCC or of a broadeast station 
is incredibly large, far larger than Congress has equipped 
the FCC to handle, Was it not then sensible for Congress 
to restrict the class of persons who were to have standing 
before the agency and the court and to entrust the agency 
with exclusive concern for the complainants who do not 
have standing but whose informal objections deserve 
agency consideration?" 


A(2). The cases cited by appellants are inapposite. 


The judicial precedents cited in appellants’ brief do 
not withstand careful scrutiny. Typical of the cases upon 
which appellants rely are Bebchick v. Public Utilities Com- 


——__ 
5 See p. 14 n. 14, supra, 
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mission, 109 App. D.C. 298, 287 F.2d 337 (D.C. Cir. 1961), 
and United States v. Public Utilities Commission, 80 App. 
D.C. 227, 151 F.2d 609 (D.C. Cir. 1945). Both of these cases 
are inapposite because radio and television are not public 
utilities. The Supreme Court took great pains to make this 
clear in the Sanders case: 


“(T]he Act recognizes that broadcasters are not com- 
mon carriers and are not to be dealt with as such. 
Thus the Act recognizes that the field of broadcasting 
is one of free competition. The sections dealing with 
broadcasting demonstrate that Congress has not, in its 
regulatory scheme, abandoned the principle of free 
competition, as it has done in the case of railroads,” 
in respect of which regulation involves the suppression 
of wasteful practices due to competition, the regulation 
of rates and charges, and other measures which are 
unnecessary if free competition is to be permitted. 


. * * * * 


“But the Act does not essay to regulate the business 
of the licensee. The Commission is given no super- 
visory control of the programs, of business manage- 
ment or of policy. In short, the broadcasting field is 
open to anyone, provided there be an available fre- 
quency over which he can broadcast without interfer- 
ence to others, if he shows his competency, the ade- 
quacy of his equipment, and financial ability to make 
good use of the assigned channel.” 309 U.S. at 474- 
475 (1940). (Emphasis added.) 


16 “See §3(h), 47 U.S.C. §153(h).” (Footnote 5 by the Court.) 


17 “Compare Texas & Pacific Ry. v. Gulf, C. & SF. Ry. Co., 270 
USS. 266, 277; Chicago Junction Case, 264 U.S. 258.” (Footnote 6 
by the Court.) 
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The approach of the Court in these two public utility 
cases was to examine the particular statute’® under which 
standing was asserted with great care: 


“But the rule is that the right of appeal in such cases 
as the present is statutory in character and the extent 
of the right, in each case, depends, not upon the ordi- 
nary requirements of injunction suits, but, instead, 
upon the meaning of the language used in the statute. 
The cases relied upon by appellees interpreted dis- 
tinguishable legislative language there pertinent, . . . 


* * * s * 


“The word ‘affected’, as used in the present statute, 
seems to have been chosen by Congress, deliberately, 
to expand the privilege of complaint and appeal be- 
yond that contemplated by words which it has used in 
other statutes, and beyond the conventional tests used 
in equity suits seeking restraint of governmental ac- 
tion, in which the Supreme Court has restricted the 
privilege closely.” 151 F.2d at 612-14. (Emphasis 
added.) 


This approach is supported by law review commentary,” 
and is the approach which we have just used to analyze 
the statutes involved in the present case. 


*® D.C. Code §43-705. 


“Thus the clue to standing in these cases is to look, as did 
Brandeis in Chicago Junction, to the statutory purposes.” Jaffe, 
Standing to Secure Judicial Review: Private Actions, 75 Harv. 
L.R. 255, at 266 (1961). 

“It would seem that such analogies (to cases broadly construing 
the term ‘party aggrieved’ in other statutes dealing with adminis- 
trative agencies), while perhaps relevant, should not be very per- 
suasive. The cases cited by the Commission involve agencies 
operating under statutes which regulate public utilities where the 
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These public utility cases also hold that the statute there 
relevant requires protestants to demonstrate a financial in- 
jury in order to have standing. In Bebchick, the Court care- 
fully enunciated the concept of financial injury: 


“Manifestly, appellees expect the new fare schedule to 
affect Transit’s revenues in a favorable and meaning- 
ful way, or they would not have provided for it. It 
must therefore affect transit riders, from whose pockets 
the additional revenues are expected to come.” 287 
F.2d at 339. 


As we have demonstrated, the Communications Act re- 
quires an even greater showing of competitive financial 
injury. 

Appellants further rely upon Associated Industries v. 
Ickes, 184 F.2d 694 (2d Cir. 1943) vacated, 320 U.S. 707 
(1944). In that case, an association of coal purchasers 
sought judicial review of orders, issued by the Secretary 
of the Interior under the Bituminous Coal Act of 1937, 
which increased the minimum price of bituminous coal by 
twenty cents per ton. The Secretary of the Interior con- 
tended: 


“ |_.that consumers of coal can never appear in court to 
complain of such price-fixing orders, even if invalid, no 
matter how great the financial burdens imposed on 
those consumers by the increase in the cost of coal 


principle of free competition has been abandoned and the agency 
empowered to regulate rates as well as to supervise the business 
policy of the licensees. The Communications Act, on the other 
hand, provides for more limited supervision of broadcasters; it 
specifically seeks to retain free competition in that field; ... As 
Mr. Justice Frankfurter points out in a dissenting opinion in Stark 
v. Wickard, 321 U.S. 288 (1944), it is futile to try to determine 
whether a party has standing to appeal an administrative order by 
turning to other administrative acts and their interpretations by 
the Court.” 55 Colum. L.R. 209, 216, n. 46 (1955). 
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which will result from those orders....” 134 F.2d at 
699. 


The Court held that protestants were “persons aggrieved” 
under the relevant statute granting standing: 


“Of course, not every person is a ‘person aggrieved.’ 
But the Supreme Court has explicitly told us that one 
threatened with financial loss through increased com- 
petition resulting from a Commission’s order is ‘ag- 
grieved,’ and entitled as such to a review notwithstand- 
ing that the very statute pursuant to which he obtains 
review is designed to keep competition alive and con- 
fers upon him no property right which gives him any 
kind of immunity from competition. It would seem 
clear, then, that a consumer threatened with financial 
loss by a Commission’s order, which fixes prices and 
prevents competition among those from whom the con- 
sumer purchases, is also a ‘person aggrieved.’ Indeed 
there is more reason why Congress should be deemed 
to have intended to confer such a power on consumers 
than to authorize a holder of a radio station license to 
obtain review of an administrative order,° issued un- 
der the Communications Act, subjecting him to in- 
creased competition. For the common law has always 
zealously regarded competition as inherently desirable. 
And Congress has usually reinforced that policy legis- 
latively, as manifested in the Anti-Trust laws, except 
in unusual circumstances, such as those which induced 
the passage of the Act here before us; since such a 
statute is patently an exception, it should surely be 


70 This statement by the Court refutes a contention made by 
appellants at p. 21 of their brief: 
“Broadcasting poses a situation where the term ‘party in in- 
terest’ should be even more broadly construed than in con- 
nection with other regulatory statutes... .” 
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construed, if possible, in such a way as not to blot out 
all protection to consumers. ...” 134 F.2d 705. (Em- 
phasis added.) 


Most of the other cases upon which Appellants rely fit 
the same analytical framework: (1) Congress, in setting 
up a government agency, sought to protect a group of per- 
sons whom it thought might be most immediately affected 
by improper actions of the agency, and (2) a protestant is 
held to have standing because he has demonstrated that he 
is within the group of persons upon whom the statute con- 
ferred standing. 


In Parker v. Fleming, 329 U.S. 531 (1947), the govern- 
ment agent was the Price Administrator, the statute was the 
Emergency Price Control Act,** and the persons claiming 
standing were tenants whose landlord had managed to get 
the Price Administrator to order (incorrectly) that a cer- 
tifieate authorizing eviction be issued. The Court analyzed: 


“.,. [W]e are mindful that the legislative history 
of the Price Control Act strongly indicates that judi- 
cial review of the Administrator’s general regulations 
and orders was intended by Congress to be limited to 
relatively few of the millions of people who would be 
more or less affected by them. ... Only a few cate- 
gories of persons whom the Act affected and whose 
protests, if reviewed, would not have these conse- 
quences, were specifically permitted by the Act to pro- 
test and have general price orders affecting them judi- 
cially reviewed. The Administrator and the courts have 
adhered to this congressional policy.” 329 U.S. at 534- 
535. 


21 §204(a) of which granted standing to appeal to “Any person 
who is aggrieved by the denial . . . of his protest.” 
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The Court concluded that the protestants were within the 
class intended by Congress to be protected: 


“We are persuaded that these tenants would be required 
to act by the issuance of the certificate. They would 
either have to move themselves and their possessions 
to another abode, which might be difficult or impos- 
sible to obtain, or undertake defense of eviction proceed- 
ings in the State courts, which proceedings, but for the 
certificate, would have been barred by the regula- 
tion promulgated under the Act. For the same reason, 
it seems apparent that they would be immediately, 
substantially, and adversely affected by the order.” 3929 
US. at 538. 


In Reade v. Ewing, 205 F.2d 630 (2d Cir. 1953), the 
government agency was the Federal Security Agency, the 
statute was the Federal Food, Drug and Cosmetic Act 
of 1938,"* and the person asserting standing was a consumer 
of oleomargarine. The consumer complained that the Fed- 
eral Security Administrator had allowed “the vitamin con- 
tent of oleomargarine to be supplied by synthetic as well 
as natural sources without indicating the source on the 
label.” 205 F.2d at 631. The Court held that “the asserted 
consumer interest constitutes him a person ‘adversely af- 
fected’ ”, relying upon Sanders and Associated Industries.2* 


The distinctions between Reade and the present appeal 
are clear: (1) Congress granted standing to a broader 


*? §701(£) (1) of which granted standing to “any person who will 
be adversely affected.” 


*° “This case follows the lead of the famous case of Associated 
Industries y. Ickes, . . . which established the Proposition that a 
consumer was within the class of ‘persons aggrieved’ by the actions 
of an agency, the function of which was consumer price protec- 
tion.” Jaffe, Judicial Review of Procedural Decisions, and the 
Philco Cases; Plus Ca Change, 50 Georgetown L.J. 661, 672, n. 38 
(1962). 
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group of protestants in the Federal Food, Drug and Cos- 
metic Act than it did in the Communications Act; (2) The 
protestants in Reade demonstrated a clear financial interest. 


Similarly, in International Union of Electrical Workers 
v. United States, 108 App. D.C. 97, 280 F.2d 645 (1960), 
reversed, 367 U.S. 396 (1961), the government agency was 
the Atomic Energy Commission; the statute was the Atomic 
Energy Act of 1954; and the persons claiming standing 
were labor unions (and some of their members) who con- 
tended that the AEC had improperly granted a provisional 
permit for the construction of the largest “fast breeder” 
reactor in the United States. The Atomic Energy Act was 
unquestionably intended to confer standing upon members 
of the public who had an economic interest in AEC orders. 
The only real dispute in this case was whether the economic 
injury involved was direct and immediate. The Court held 
that it was: 


“Because it threatens them with economic injury they 
‘had the requisite standing to appeal ...’” 


“ __. [G]ranting the conditional construction per- 
mit herein . . . will result in the construction of a re- 
actor which, under present technological conditions, is 
inherently unsafe, and which will thereby create a haz- 
ard which will place the individual Intervenors, the 
members of the UAW and their families, and the UAW 
in danger of an explosion or other incident’ damaging 
to the individuals and their homes, real estate values, 
and employment... ” 280 F.2d at 646-47. 


Henderson v. United States, 339 U.S. 816 (1950) and 
Mitchell v. United States, 313 U.S. 80 (1941), are subject 
to similar analysis. The protestants had a plain financial 
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interest in receiving the kind of service on trains which they 
had paid for, and the Interstate Commerce Act expressly 
gave standing to persons with such an interest.** 


Thus it is clear that the precedents relied upon by ap- 
pellants do not support their position. The Commission 
therefore properly denied them standing. Nevertheless, the 
FCC considered appellants’ complaint thoroughly”* in ac- 
cordance with its function of administering the public in- 
terest.% This was in accordance with the Commission’s 
informal objection procedure. 47 C.F.R. §1587 (1965). Ap- 
pellants were entitled to nothing more: 


“Those who feel aggrieved by Commission action but 
who cannot show economic injury or electrical inter- 
ference should be confined to the remedy under the 
FCC rules which allow any person to present informa- 
tion to the Commission.” 55 Colum. L.R. 209, 214 
(1955). 


In fact, the FCC made certain by its probationary renewal 
that appellants’ grievances would be cured. In doing so, 
the FCC commendably fulfilled its function of serving the 
“public convenience, interest, and necessity.” 


«The other cases cited by Appellants in this context, namely, 
Abington School District y. Schempp, 374 U.S. 203 (1963) ; Baker 
v. Carr, 369 U.S. 186 (1962) ; Gomillion v. Lightfoot, 364 U.S, 339 
(1960) ; and Barrows v. Jackson, 346 U.S. 249 (1953), involved 
neither Congressional grants of standing nor economic injury. 
Therefore, they are more relevant to Point II of Appellants’ brief, 
Pp. 29, which argues that standing is constitutionally required “in- 
dependent of the statute.” This argument is met later in our brief, 


5 Appellants concede this at page 5 of their brief. 


* See discussion in Great Western Broadcasting Corp., 25 RR. 
480 (1963). 
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As we have demonstrated, the FCC’s determination that 
appellants were without standing in this case was in ac- 
cord with the statute’s legislative history, with the cases 
decided by the Courts, and with a long line of prior FCC 
determinations.” These administrative and judicial cases 
were, of course, clearly comprehended by the Congress when 
it revised the Communications Act, and therefore “the stat- 
utory repetition of the Communications formula then does 
carry specific statutory significance.” ** The clear intent of 
the Congress and the consistent effectuation of this intent 
by the Courts should be determinative of this case. The 
long line of consistent FCC determinations on this point 
are also entitled to judicial deference as they are clearly 
reasonable.”? The Commission’s denial of standing to Ap- 
pellants must thus be affirmed. 


27 See, e.g., Great Western Broadcasting Corp., 25 R.R. 480 
(1963) ; The Northern Pacific Radio Corp., 23 R.R. 186 (1962) ; 
Gordon Broadcasting of San Francisco, Inc., 22 R.R. 232 (1962) ; 
The Good Music Station, Inc., 15 R.R. 23 (1957) ; Radio Wisconsin, 
Inc., 9 R.R. 61 (1953) ; and Capital Broadcasting Company, 8 R.R. 
229 (1952). 


28 Jaffe, Standing to Secure Judicial Review—Private Actions, 75 
Harv. L.R. 255, at 273 (1961). 


2° In the Associated Industries case, the Court said: 

“We have been told that we must accord very great weight to 
administrative interpretations by these respondents of the 
provisions of this very Act ... We might reject such an ad- 
ministrative interpretation if it were plainly contradicted by 
explicit statutory provisions or utterly inconsistent with the 
demonstrated intention of Congress manifested in the legisla- 
tive history of the Act ... Since it is in no sense unreasonable 
we must accept respondent’s interpretation of ‘interested per- 
sons’... ” 134 F.2d at 710-711. 


Professor Jaffe has critically summarized the rationale of this prop- 
osition in Judicial Review of Procedural Decisions, and the Philco 
Cases; Plus Ca Change, 50 Georgetown L.J. 661 (1962). See 52 
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B. The United States Constitution does not confer 
standing upon appellants. 


Appellants argue that the discriminatory acts of WLBT 
were acts of the Federal Government in violation of the 
Constitution. Further, they assert that these “federal ac- 
tions” affect their “substantial legal rights” giving them 
standing “even under the more restrictive rules at com- 
mon law.” Any discrimination which occurred was clearly 
the act of WLBT, not that of the FCC. In fact, the FCC 
is statutorily and constitutionally prohibited from censor- 
ing the programming of stations.*° As the Supreme Court 
said in Sanders: 


“(T)he Act does not essay to regulate the business 
of the licensee. The Commission is given no super- 
visory control of the programs, of business manage- 
ment, or of policy.” 309 U.S. at 475. 


The appellants’ citation of Bolling v. Sharpe, 347 U.S. 497 
(1954), is therefore inapposite. The Federal Government 
obviously has a complete power to operate public schools 
in the District of Columbia. But this is not to say that it 
possesses a similar broad power to operate television sta- 
tions. 


In fact, the “federal action” in this case was limited 
to a grant of a license years ago and a recent renewal of this 


————_———————— eee 
Yale L.J. 671 at 678-679 (1943). Sce also the dissenting opinion of 
Commissioner Elman in Gimble Bros., 3 Trade Reg. Rep. (1962 
Trade Cas.) §15748, at 20568 (FTC Feb. 23, 1962). 


*° Section 326 of the Communications Act provides: 

“Nothing in this chapter shall be understood or construed to 
give the Commission the power of censorship over the radio 
communications or signals transmitted by any radio station, 
and no regulation or condition shall be promulgated or fixed 
by the Commission which shall interfere with the right of free 
speech by means of radio communication.” 47 U.S.C. §326. 
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license. By conditioning WLBT’s renewal upon the cor- 
reaction of the conditions which appellants complained of in 
their petition to intervene, the FCC effectively remedied 
all of appellants’ grievances. In sum, the action of the 
Federal Government was limited to remedying the com- 
plaints of the appellants.** Appellants’ argument, that the 
discriminatory acts of WLBT were the acts of the Fed- 
eral Government, is therefore untenable.” 


But this is not all that’s faulty in appellants’ argument. 
Appellants also claim that these “federal actions” affect 
their “substantial legal rights”, giving them standing 
“even under the more restrictive rules at common law.” Ap- 


31 Compare Gomillion v. Lightfoot, 364 U.S. 339, at 346 (1960) 
where standing was upheld for voters who complained “that affirm- 
ative legislative action deprives them of their votes and the con- 
sequent advantages that the ballot affords. When a legislative act 
thus singles out a readily isolated segment of a racial minority for 
special discriminatory treatment, it violates the Fifteenth Amend- 
ment.” Obviously there is no affirmative legislative action directed 
against appellants in the present case. Compare Barrows v. Jack- 
son, 346 U.S. 249 at 254 (1953): “The action of a state court at law 
to sanction the validity of the restrictive covenant here involved 
would constitute state action... .” In the present case, the Fed- 
eral Government has not sanctioned discrimination against ap- 
pellants. On the contrary, it has remedied it. 


82 After stating at p. 29 that Point II of their argument is “in- 
dependent of the statute”, appellants argue at p. 33: “The Act it- 
self requires the licensee to ‘afford reasonable opportunity for the 
discussion of conflicting views on issues of public importance. Com- 
munications Act, Section 314(a)”. Presumably, appellants refer 
to §315(a). But appellants do not explain how this statute be- 
came a rule of constitutional law. Evidently Congress did not think 
it was of constitutional magnitude in 1960, when this statute was 
suspended for the Kennedy-Nixon debates. 74 Stat. 554 (1960). 
Appellants also argue that they had a “right to be free from libels”. 
Is this too a constitutional right? We suggest that it is not, that 
the alleged libels were made by a political candidate over whom 
WLBT had no power of censorship, and that if appellants seriously 
believe they’ve been libelled, appropriate remedies exist under state 
law. 
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pellants cite no authority for this proposition, and we be- 
lieve there is none. The doctrine upon which appellants 
here rely was summarized by Judge Frank in the Associated 
Industries case: 


“That doctrine, as ordinarily applied, may be sum- 
marized as follows: In a suit in a federal court by a 
citizen against a government officer, complaining of 
alleged past or threatened future unlawful conduct by 
the defendant, there is no justiciable ‘controversy,’ 
without which, under Article III, §2 of the Constitu- 
tion, the court has no jurisdiction, unless the citizen 
shows that such conduct or threatened conduct invades 
or will invade a private substantive legally protected 
interest of the plaintiff citizen: such invaded interest 
must be either of a ‘recognized’ character, at ‘common 
law’ or a substantive private legally protected interest 
ereated by statute. In other words, unless the citizen 
first shows that, if the defendant were a private person 
having no official status, the particular defendant’s con- 
duct or threatened conduct would give rise to a cause 
of action against him by that particular citizen, the 
court cannot consider whether the defendant officer’s 
conduct is or is not authorized by statute. . . - Unless, 
then, the citizen first shows that some substantive pri- 
vate legally protected interest possessed by him has 
been invaded or is threatened with invasion by the de- 
fendant officer thus regarded as a private person, the 
suit must fail for want of a justiciable controversy, it 
being then merely a request for a forbidden advisory 
opinion. That the plaintiff shows financial loss on his 
part resulting from unlawful official conduct is not 
alone sufficient, for such a loss, absent any such inva- 
sion of the plaintiff's private substantive legally pro- 
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tected interest, is damnum absque injuria.” 134 F.2d 
at 700-701. 


Obviously appellants do not pass this test, for no “sub- 
stantive private legally protected interest possessed” by 
them was invaded by the FCC. Therefore appellants do 
not have standing under the rules at common law. 


II. UNDER THE CIRCUMSTANCES OF THIS CASE, THE 
FCC’S GRANT OF A PROBATIONARY ONE-YEAR RE- 
NEWAL TO WLBT WITHOUT A HEARING WAS A WISE 
AND PROPER EXERCISE OF POWERS CONFERRED 
UPON THE FCC BY CONGRESS. 


Appellants argue in Point III of their brief that their 
petition to deny WLBT’s license renewal presented sub- 
stantial and material issues of fact which required the FCC 
to hold a hearing, and that therefore the Commission erred 
in failing to designate the application for hearing. 


We must here distinguish between disputed issues of 
material fact and substantial issues of policy. As to the 
former, the Commission simply assumed, as if on demurrer, 
the truth of appellants’ factual allegations regarding 
WLBT’s alleged misconduct. It then weighed the material- 
ity and importance of those facts, assumed arguendo to be 
true, against the substantial issues otherwise inherent in 
the proceeding. It concluded that a probationary one-year 
renewal would be in the public interest under the cireum- 
stances of this case. In doing so, its rationale was made 
clear. The Commission’s decision states: 


“In making its judgment, the Commission has taken into 
account that this particular area is entering a critical 
period in race relations, and that the broadcast sta- 
tions, such as here involved, can make a most worth- 
while contribution to the resolution of problems aris- 


29 


ing in this respect. That contribution is needed now— 
and should not be put off for the future. We believe 
that the licensee, operating in strict accordance with 
the representations made and other conditions specified 
herein, can make that needed contribution, and thus 
that its renewal would be in the public interest.” Par. 
24, p. 15. 


The overriding public interest factors which undoubt- 
edly swung the balance in favor of a short-term proba- 
tionary renewal were the sensible conclusions that Jackson, 
Mississippi was in a period of crisis in racial relations; 
and that WLBT, properly managed, could make a signifi- 
cant contribution to racial] harmony. The alternative, a 
public hearing on WLBT’s renewal, would unquestionably 
have served to fan the fires of racial discontent. The Com- 


mission’s choice has proved wise, for WLBT, operating 
under the letter and spirit of the conditions of its proba- 
tionary renewal, is making a substantial contribution to 
easing racial tension in Jackson. 


°° A complete written report, detailing the good faith efforts of 
the station to comply with the conditions imposed upon the sta- 
tion’s license in the one-year renewal has been filed with the Com- 
mission and served upon appellants’ counsel. These efforts have 
included (1) meetings of the executives of Lamar Life which set 
up a plan of compliance and designated Mr. Maurice Thompson 
in charge of programming and the implementation of this plan; 
(2) conferences between Mr. Thompson and leaders of the Jackson 
Negro community, including the President of Tougaloo College; 
(3) conferences with Negro ministers which have already led to 
their inclusion in WLBT’s mid-day devotional programs; (4) con- 
ferences with Negro high schools which have led to their inclusion 
on “Teen Tempos”; (5) the adoption and effectuation of a policy 
of using courtesy titles for Negroes; (6) greatly increased publicity 
to the civic, religious, and cultural affairs of the Negro community ; 
(7) assurances to the leaders of the Negro community that WLBT 
will comply with the letter and spirit of the fairness doctrine 
whenever problems arise. In addition, the station manager against 
whom many of appellants’ complaints were directed has resigned, 
and Mr. Thompson is now WLBT’s acting manager. 


30 


In granting a probationary renewal the Commission was 
clearly acting within the discretionary alternatives provided 
by the Act. The hearing process is not the only weapon 
in the Commission’s arsenal, The 1960 amendment to {307 
of the Communications Act, 74 Stat. 889 (1960), makes 
clear the FCC’s power to issue short-term renewals. In- 
deed, this amendment was designed to encourage wider 
use by the FCC of its power to grant short-term renewals.” 
It can now be found in the last sentence of U.S.C. 
§307(d) : 


“Consistently with the foregoing provisions of this sub- 
section, the Commission may by rule prescribe the 
period or periods for which licenses shall be granted 


% “The purpose of this section is to amend the Communications 
oe 1934 to counteract the effect of a rule adopted by the 
“Section 307(d) of the Act provides that no broadcast li- 
cense shall be granted for a longer term than 3 years; and the 
FCC can, of course, fix a shorter period. The Commission, 
however, has adopted a rule that all broadcast licenses shall be 
granted for a term of 3 years. 

“Thus, it placed itself in a position where it could not, with- 
out formally changing its rule, grant a broadcast license for a 
term shorter than 3 years. 

“The public interest may require the granting of shorter 
term licenses in order to afford the FCC a more frequent re- 
view of the licensees performance.” 


HLR. Rep. No. 1800, 86th Cong. 2d Sess., p. 46 (1960), reprinted 
in 1960 U.S. Code Cong. & Adm. News at p. 3516. 

During the testimony of the FCC Chairman on this proposal, a 
Congressman commented : 

“T think if you had exercised your authority and granted 
licenses for 1 year or 2 years and had put in conditions on 
licenses, which you certainly have authority under this law to 
do, there would be no necessity for this legislation. 

“But apparently, in view of the fact that you have not ex- 
ercised the authority in the past granted to you under this 
law, now we have to spell out in the law what you ought to do.” 


Hearings on H.R. 11398, 86th Cong. 2d Sess., p. 46 (1960). 
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and renewed for particular classes of stations, but the 
Commission may not adopt or follow any rule which 
would preclude it, in any case involving a station of a 
particular class, from granting or renewing a license 
for a shorter period than that prescribed for stations 
of such class if, in its judgment, public interest, con- 
venience, or necessity would be served by such action.” 


As related in Argument I, Section 309 of the Communica- 
tions Act was also amended in 1960 to substitute, for the 
post-grant protest procedure then in force the present 
pre-grant objection procedure of §309(d).**> The pertinent 
part of §309(d) (2) provides: 


“If the Commission finds on the basis of the applica- 
tion, the pleadings filed, or other matters which it may 
officially notice that there are no substantial and ma- 
terial questions of fact and that a grant of the appli- 
cation would be consistent with subsection (a), it shall 
make the grant, deny the petition, and issue a concise 
statement of the reasons for denying the petition, 
which statement shall dispose of all substantial issues 
raised by the petition.” (Emphasis supplied.) 


The italicized language makes clear the Commission’s power 
to dispose of “substantial issues” without hearing, 


Thus, 309(d) (2) speaks of two types of determinations 
to be made by the Commission. First, it refers to “sub- 
stantial and materials questions of fact.” If these are pres- 
ent, an evidentiary hearing may be necessary to determine 
them unless, as here, the Commission can determine that, 
even if true, the allegations of the protestant lack suffi. 


°5 74 Stat. 889, 47 U.S.C.A. §309(d). 
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cient materiality to necessitate a hearing to determine 
whether such allegations would result in an important 
public interest consideration. 


The second duty imposed upon the Commission by §309 
(d)(2) is to “dispose of all substantial issues” if it de- 
cides that a hearing is wnnecessary and that the petition 
should be denied. Obviously, the quoted language as to the 
disposition of “substantial issues” in the order denying a 
hearing would be meaningless if it were equated with the 
earlier language relating to “substantial and material ques- 
tions of fact.” For the existence of a disputed question of 
fact calls for a hearing while the disposition of “substan- 
tial issues” presupposes that the request for hearing has 
been denied. We submit that where the Commission re- 
ferred to the existence of “substantial” and “serious” is- 
sues and questions being presented in this proceeding, it 
had reference to the type of “substantial issue” of which it 
may dispose in its order denying a hearing under 309(d) 
(2), not to the type of disputed factual issues which would 
require a hearing.** 


Thus, under the particular cireumstances of this case, 
the questions presented by protestants were not “substantial 
and material questions of fact” in the sense that, if proven, 


36 Appellants contend in Point IV of their argument that the 
Commission’s order did not dispose of appellants’ charge of over- 
commercialization; and that this was in derogation of the require- 
ment of §309(d) (2) of the Communications Act that the Commis- 
sion’s order “shall dispose of all substantial issues raised by the 
petition.” The charge of overcommercialization is so obviously 
without merit that it was not a “substantial” issue requiring ex- 
plicit disposition. WLBT’s 1964 renewal application promised to 
adhere to Section XIV of the NAB-TV Code, which limits com- 
mercial material to 27.2%. Thus, even if one assumes that WLBT’s 
commercial time amounted to 19.51% during non-prime time, as al- 
leged, this would not violate the NAB Code, nor would it breach 
WLBT’s promised performance. 
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they required denial of WLBT’s application for renewal. 
Therefore, a hearing was not mandatory. 


On the contrary, the “substantial issues” raised were 
those involving a delicate balancing of the public interest 
considerations present—an area in which the Commission 
enjoys considerable latitude of discretion. In balancing 
these factors, the Commission reached the well-reasoned 
and sensible conclusion that public interest would best be 
served by maintaining WLBT on the air, albeit on proba- 
tion, in order that it might help to contribute to the resolu- 
tion of the troublesome racial problems in its service area. 


This Court’s recent decision in the Rivers case" recog- 
nizes that the Commission’s action in the instant ease was 
an effective and direct method of dealing with a trouble- 
some problem. Judge McGowan there said (at p. 6): 


“That the Commission is not oblivious of these con- 
siderations and of its capacity to deal directly and 
effectively with them, is attested by its recent action 
after investigation of explicit charges of discrimina- 
tion in the programming services offered by eight sta- 
tions coming up for license renewal.‘ 


“4 On May last, the Commission announced that, as a result 
of its inquiry into racial discrimination in the programming 
of eight Mississippi licensees, it was renewing the licenses of 
three for only one year and with conditions attached; and 
that the renewals for the other five were on the basis of warn- 
ings, corrective action, and the making of representations as 
to future conduct. In the case of the one-year renewals, the 
conditions relate to strict observance of the fairness doctrine, 
the cessation of discriminatory programming patterns, and 
the affirmative obligation to seek out the community leaders, 
including those active in the civil rights movement, and to 
explore with them the adequacies of the programming in terms 
of the needs of the whole community. Lamar Life Broadcast- 
ing Co.,5 R.R. 205 (1965).” 


57 James §. Rivers, Inc. v. Federal Communications Commission, 
No. 19,076, D.C. Cir., Aug. 24, 1965. 
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The Commission’s ability to deal directly and effectively 
with problems such as those raised here must not be ham- 
strung by a narrow approach to its regulatory powers. 
When an Act vests broad discretion in an agency to act in 
the public interest and provides it with alternative and 
multiple means for the exercise of its powers, such as 
designation for hearing or a short-term renewal, and when, 
as here, the Commission deems, in its discretion, that a 
troublesome, sensitive and vexatious problem with national, 
indeed, international overtones, can best be resolved in the 
public interest by the use of a short-term renewal rather 
than a hearing, this Court should not disturb its well- 
reasoned judgment. 


CONCLUSION 


Intervenor submits that the legislative history of the 


Communications Act and the judicial and agency precedents 
thereunder clearly establish that appellants had no stand- 
ing before the Commission and have no standing to appeal 
the Commission’s decision to this Court. The Court should 
therefore dismiss the appeal on that ground. If it does so, 
it need not reach the other questions raised in this appeal. 


If the Court determines, contrary to our contention that 
appellants do have standing to appeal, then the Court 
should affirm the FCC’s decision granting WLBT a pro- 
bationary one-year renewal. 


Respectfully submitted, 


Pavi A. Forter 

Reep MILLER 

Jamie Hunter 
Arnotp & Porter 
1229 Nineteenth Street, N.W. 
Washington, D.C. 20036 


Counsel for Intervenor 


STATUTORY APPENDIX 
EE AEEENDIX 


§307(d) of the Communications Act of 1934, as amended, 
74 Stat. 889 (1960), 47 U.S.c. §307(d), provides: 


No license granted for the operation of a broadcast- 
ing station shall be for a longer term than three years 
and no license so granted for any other class of station 
shall be for a longer term than five years, and any li- 
cense granted may be revoked as hereinafter provided. 
Upon the expiration of any license, upon application 
therefor, a renewal of such license may be granted from 
time to time for a term of not to exceed three years 
in the case of broadcasting licenses, and not to exceed 
five years in the case of other licenses, if the Commis- 
sion finds that public interest, convenience, and neces- 
sity would be served thereby. In order to expedite 
action on applica _s for renewal of broadcasting sta- 
tion licenses and in order to avoid needless expense to 
applicants for such renewals, the Commission shall not 
require any such applicant to file any information which 
previously has been furnished to the Commission or 
which is not directly material to the considerations that 
affect the granting or denial of such application, but 
the Commission may require any new or additional 
facts it deems necessary to make its findings. Pending 
any hearin~ and final decision on such an application 
and the dis, . sition of any petition for rehearing pur- 
suant to section 405 of this title, the Commission shall 
continue such license in effect. Consistently with the 
foregoing provisions of this subsection, the Commis- 
sion may by rule prescribe the period or periods for 
which licenses shall be granted and renewed for par- 
ticular classes of stations, but the Commission may not 
adcpt or follow any rule which would preclude it, in 
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any case involving a station of a particular class, from 
granting or renewing a license for a shorter period than 
that prescribed for stations of such class if, in its judg- 
ment, public interest, convenience, or necessity would 
be served by such action. 


§§309(d) and (e) of the Communications Act of 1934, as 
amended, 74 Stat. 889 (1960), and 78 Stat. 193 (1964), 47 
U.S.C. §§309(d) and (e) provides: 


(d)(1) Any party in interest may file with the Com- 
mission a petition to deny any application (whether as 
originally filed or as amended) to which subsection (b) 
of this section applies at any time prior to the day of 
Commission grant thereof without hearing or the day 
of formal designation thereof for hearing; except that 
with respect to any classification of applications, the 
Commission from time to time by rule may specify a 
shorter period (no less than thirty days following the 
issuance of public notice by the Commission of the ac- 
ceptance for filing of such application or of any sub- 
stantial amendment thereof), which shorter period shall 
be reasonably related to the time when the applications 
would normally be reached for processing. The peti- 
tioner shall serve a copy of such petition on the appli- 
cant. The petition shall contain specific allegations of 
fact sufficient to show that the petitioner is a party in 
interest and that a grant of the application would be 
prima facie inconsistent with subsection (a) of this 
section. Such allegations of fact shall, except for those 
of which official notice may be taken, be supported by 
affidavit of a person or persons with personal knowl- 
edge thereof. The applicant shall be given the oppor- 
tunity to file a reply in which allegations of fact or 
denials thereof shall similarly be supported by affidavit. 
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(2) If the Commission finds on the basis of the ap- 
plication, the pleadings filed, or other matters which 
it may officially notice that there are no substantial 
and material questions of fact and that a grant of the 
application would be consistent with subsection (a) of 
this section, it shall make the grant, deny the petition, 
and issue a concise statement of the reasons for deny- 
ing the petition, which statement shall dispose of all 
substantial issues raised by the petition. If a substan- 
tial and material question of fact is presented or if the 
Commission for any reason is unable to find that grant 
of the application would be consistent with subsection 
(a) of this section, it shall proceed as provided in sub- 
section (e) of this section. 


(e) If, in the case of any application to which sub- 
section (a) of this section applies, a substantial and 
material question of fact is presented or the Commis- 
sion for any reason is unable to make the finding spec- 
ified in such subsection, it shall formally designate 
the application for hearing on the ground or reasons 
then obtaining and shall forthwith notify the applicant 
and all other known parties in interest of such action 
and the grounds and reasons therefor, specifying with 
particularity the matters and things in issue but not in- 
cluding issues or requirements phrased generally. 
When the Commission has so designated an application 
for hearing, the parties in interest, if any, who are not 
notified by the Commission of such action may acquire 
the status of a party to the proceeding thereon by fil- 
ing a petition for intervention showing the basis for 
their interest not more than thirty days after publica- 
tion of the hearing issues or any substantial amend- 
ment thereto in the Federal Register. Any hearing 
subsequently held upon such application shall be a full 
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hearing in which the applicant and all other parties in 
interest shall be permitted to participate. The burden 
of proceeding with the introduction of evidence and the 
burden of proof shall be upon the applicant, except that 
with respect to any issue presented by a petition to 
deny or a petition to enlarge the issues, such burdens 
shall be as determined by the Commission. 


§315(a) of the Communications Act of 1934, as amended, 
66 Stat. 717 (1952), 47 U.S.C. §315(a) provides: 


(a) If any licensee shall permit any person who is 
a legally qualified candidate for any public office to use 
a broadcasting station, he shall afford equal opportu- 
nities to all other such candidates for that office in the 
use of such broadcasting station: Provided, That such 
licensee shall have no power of censorship over the 
material broadcast under the provisions of this sec- 
tion. No obligation is imposed upon any licensee to 
allow the use of its station by any such candidate. Ap- 
pearance by a legally qualified candidate on any— 


(1) bona fide newscast, 
(2) bona fide news interview, 


(3) bona fide news documentary (if the appearance 
of the candidate is incidental to the presentation of 
the subject or subjects covered by the news docu- 
mentary), or 


(4) on-the-spot coverage of bona fide news events 
(including but not limited to political conventions and 
activities incidental thereto), 


shall not be deemed to be use of a broadcasting sta- 
tion within the meaning of this subsection. Nothing in 
the foregoing sentence shall be construed as relieving 
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broadcasters, in connection with the presentation of 
newscasts, news interviews, news documentaries, and 
on-the-spot coverage of news events, from the obliga- 
tion imposed upon them under this chapter to operate 
in the public interest and to afford reasonable opportu- 
nity for the discussion of conflicting views on issues of 
public importance. 


§326 of the Communications Act of 1934, as amended, 62 
Stat. 862 (1948), 47 U.S.C. §326, provides: 


Nothing in this chapter shall be understood or con- 
strued to give the Commission the power of censorship 
over the radio communications or signals transmitted 
by any radio station, and no regulation or condition 
shall be promulgated or fixed by the Commission which 
shall interfere with the right of free speech by means 
of radio communication. 


§402(b) of the Communications Act of 1934, as amended, 66 
Stat. 718 (1952), 47 U.S.C. §402(b), provides: 


(b) Appeals may be taken from decisions and orders 
of the Commission to the United States Court of Ap- 
peals for the District of Columbia in any of the follow- 
ing cases: 


(1) By any applicant for a construction permit or 
station license, whose application is denied by the 
Commission. 


(2) By any applicant for the renewal or modification 
of any such instrument of authorization whose appli- 
cation is denied by the Commission. 


(3) By any party to an application for authority to 
transfer, assign, or dispose of any such instrument of 
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authorization, or any rights thereunder, whose appli- 
cation is denied by the Commission. 


(4) By any applicant for thie permit required by sec- 
tion 325 of this title whose application has been denied 
by the Commission, or by any permittee under said 
section whose permit has been revoked by the Com- 
mission. 


(5) By the holder of any construction permit or sta- 
tion license which has been modified or revoked by the 
Commission. 


(6) By any other person who is aggrieved or whose 
interests are adversely affected by any order of the 
Commission granting or denying any application de- 
scribed in paragraphs (1)-(4) of this subsection. 


(7) By any person upon whom an order to cease and 
desist has been served under section 312 of this title. 


(8) By any radio operator whose license has been 
suspended by the Commission. 


47 C.F.R. §1.580(i) provides: 


Any party in interest may file with the Commission 
a petition to deny any such application (whether as 
originally filed or amended) no later than 30 days after 
issuance of a public notice of the acceptance for filing 
of any such application or amendment thereto: Pro- 
vided, however, That in the case of applications for 
standard broadeast facilities, petitions to deny may be 
filed at any time prior to the day of Commission grant 
thereof without hearing or the day of formal designa- 
tion thereof for hearing; but where the Commission 
issues a public notice pursuant to the provisions of 
§1.571(¢) listing standard broadcast applications as 


7a 


available and ready for processing, no petitions to deny 
any such listed application will be accepted after the 
“cut off” date specified in the public notice: And pro- 
vided further, That in the case of applications for re- 
newal of license, petitions to deny may be filed at any 
time prior to the day of Commission grant thereof 
without hearing or the day of formal designation 
thereof for hearing. Petitions to deny shall contain 
specific allegations of fact sufficient to show that the 
petitioner is a party in interest and that a grant of 
the application would be prima facie inconsistent with 
the public interest, convenience, and necessity. Such 
allegations of fact shall, except for those of which of- 
ficial notice may be taken, be supported by affidavit of 
@ person or persons with personal knowledge thereof. 


47 C.F.R. §1.587 provides: 


Before Commission action on any application for an 
instrument of authorization, other than a license pur- 
suant to a construction permit, any person may file in- 
formal objections to the grant. Such objections shall be 
signed by the objector. The limitation on pleadings and 
time for filing pleadings provided for in §1.45 shall not 
be applicable to any objections duly filed under this 
section. 
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I. COUNTER-STATEMENT OF THE CASE 
A. Previous Proceedings 


The application of Lamar Life Insurance Company (here- 
inafter “Lamar” or “WLBT”) for renewal of the license of 
television station WLBT, Jackson, Mississippi, for the 
1964-67 renewal period, was designated for hearing by the 
Federal Communications Commission (hereinafter “Com- 
mission”) on May 25, 1966.2 The hearing was designated 


1In re. Lamar Life Broadcasting Co., 3 F.C.C, 2a 784, 7 P&E Radio Reg. 2d 
445 (1966). The license is held by Lamar Life Broadcasting Company, 
wholly owned subsidiary of Lamar Life Insurance Company. 
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pursuant to an Order by this Court? rendered on an appeal 
from a decision of the Commission on May 19, 1965. The 
1965 Commission decision held, in substance, that the ap- 
pellants herein, (hereinafter collectively called “U.C.C.”), 
did not have standing as parties to oppose WLBT’s license 
renewals but that the Commission would consider the mat- 
ters raised in any event. The Commission then granted a 
renewal of the license of WLBT for one year on condition 
that Lamar operate WLBT in accordance with specified 
conditions during that period.* 


Thereafter, U.C.C. appealed to this Court on issues to de- 
termine: (a) whether the appellants, or any of them, had 
standing as parties in interest before the Commission in the 
WLBT renewal proceeding; and (b) whether the Commis- 
sion was required to conduct.an evidentiary hearing on the 
WLBT application.* This Court found in the affirmative on 
both questions.’ Following the Court’s decision, the Com- 
mission withdrew its Memorandum Opinion and Order, 


adopted May 19, 1965. In its order, issued on May 25, 1966, 
it designated the renewal application of WLBT for hearing 
in Jackson, Mississippi, before Assistant Chief Hearing 
Examiner Jay A. Kyle (hereinafter the “Examiner”) on 
the following issues: ° 


(a) whether station WLBT has afforded reasonable 
opportunity for the discussion of conflicting views of 
public importance; 


2 United Church of Christ, et al. v. Federal Communications Commmission, 
123 U.S. App. D.C. 328, 359 F. 24 994 (1966). 


3In re Lamar Life Broadcasting Co., 1 F.C.C. 2d 1484, 5 P&F Radio Reg. 2a 
205 (1965). 


4 United Church of Christ, et al. v. Federal Communications Commission, 
123 U.S. App. D.C, 328, 359 F. 24 994 (1966). 


8 Toid. 


¢In re Lamar Life Broadcasting Co., 3 F.C.C. 2d 784, 787, 7 P&F Radio 
Reg. 2d 445, 449 (1966). 
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(b) whether station WLBT has afforded reasonable 
opportunity for the use of its broadcasting facilities 
by the significant groups comprising the community 
of its service area; 


(c) whether station WLBT has acted in good faith 
with respect to the presentation of programs dealing 
with the issue of racial discrimination, and, particu- 
larly, whether it has misrepresented to the publie or the 
Commission with respect to the presentation of such 
programming; and 


(a) whether in light of all the evidence a grant of the 
application for renewal of license of station WLBT 
would serve the public interest, convenience, or neces- 
sity. 


The Commission’s hearing order further stated that 


‘‘The ultimate issue here is the probable future per- 
formance of (Lamar) with respect to serving the 
public interest, convenience or necessity through op- 
eration of the station involved. Melody Music, Inc., 
2 F.C.C. 2d 958 (March 9, 1966), (F.C.C. 66-226).??7 


The Commission continued: 


“Accordingly, the Hearing Examiner should admit 
evidence which apears to be material and relevant to 
this basic issue and which is not unduly remote in time. 
With this same objective, evidence otherwise material 
and relevant relating to the operation of the station up 
to the date of the hearing may be admitted.’?§ 


‘she Commission placed the burden of proof as to is- 
sues (a) and (b) upon U.C.C., the burden of proof as to 
issue (c) upon the Commission’s Broadcast Bureau, and the 
burden of proof as to the ultimate public interest issue, is- 
sue (d), upon Lamar.’ U.C.C. requested reconsideration of 
the decision placing upon them the burden of proof on is- 


7 Ibid, 
8 Ibid. 
93 F.C.C. 2d at 787, 7 P&F Radio Reg. 2d at 449 
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sues (a) and (p). Further, U.0.C. contended the Commis- 
sion erred in its determination that evidence of operation 
after the date of th» 1964 application should be considered. 


In a Memorandum Opinion and Order, released Septem- 
ber 27, 1966, the Commission stated that, while it could 
dismiss U.C.C.’s petition for reconsideration on procedural 
rules, the “unusual circumstances” and “matters of wide in- 
terest” required the Commission to dispose of the sub- 
stantive issues raised.?? Noting that the “issues involved in 
the proceeding are based upon the charges made by Inter- 
venors [appellants herein] and relate largely to acts of 
omission rather than commission”, the Commission found 
that the appellants “who alleged such discrimination are in 
at least as good a position as the applicant to know the facts 
relating to it.** Accordingly, the Commission denied U.C.C.’ 
petition for reconsideration. 


U.C.C. appealed the latter decision to this Court which 
stated in a memorandum notation denying such appeal, that 


“[W]e assume . . . the Commission’s reference to 
‘the burden of proof’ in respect of issues (a), (b), and 
(c) is intended to mean only the burden of going for- 
ward with evidence in the first instan-e.” Office of 
Communication of the United Church of Christ v. 
F.C.C., Memorandum, 8 P & F Radio Reg. 2d 2081, 
2082, (D.C. Cir. 1966). 


The evidentiary hearing ordered by the Commission was 
held in Jackson, Mississippi, commencing on May 1, 1967 
and continuing through May 17, 1967. In all, testimony was 
heard from 47 witnesses. Their testimony consumed over 
1,700 pages of transcript. More than 160 written exhibits 
and numerous stipulations, consisting of over 1,500 pages, 
were identified and offered in evidence. 


10 Paragraph 3, In re Lamar Life Broadcasting Co., 5 F.C.C. 24 37, 8 RR 2d 
839 (1966). j 


115 F.C.C. 2d at 39, 8 P&F Radio Reg. 2d at 844. 


5 


By his Initial Decision, In re Lamar Life Insurance Co., 
14 F.C.C. 2d 495 (1967) ; (R. 4292), the Examiner concluded 
that renewal of the WLBT license would serve the public 
interest, convenience and necessity and, therefore, recom- 
mended a grant of the application. With the possible ex- 
ception of a few isolated incidents, Examiner Kyle de- 
termined that the allegations made by U.C.C. were neither 
corroborated nor substantiated at the hearing. Rather, the 
Examiner concluded that the record demonstrated that 
WLBT has consistently afforded the right of expression 
over its facilities to persons of contrasting views to those 
expressed over the air, that WLBT afforded reasonable op- 
portunity for the use of its facilities by the significant area 
community groups, including the Negro community, and 
that the record was devoid of any evidence that WLBT mis- 
represented, either to the viewing public or to the Commis- 
sion, its programming policy with respect to the racial issue. 


The Commission released its Decision of June 28, 1968,7* 
adopting the Exarniner’s Initial Decision with slight modi- 
fications. Commissioner Bartley concurred in the result of 
the majority. Commissioners Cox and Johnson dissented 
and issued a statement. Thereafter, on July 12, 1968, Com- 
missioners Hyde (Chairman), Bartley, Lee and Wadsworth, 
in an unusual step, issued further statements directed to 
the statements of the dissenting Commissioners. The 
further statement of Commissioners Hyde, Bartley, Lee 
and Wadsworth (19 pages in length) observed: 

“It is apparent from the dissent that the dissenting 
Commissioners have misunderstood both the facts es- 
stablished on the record and the reasoning process by 
which we drew our conclusions,’’ 


noting also 
“a. tendency on the part of the dissenting Commis- 


sioners to use rulings on demurrer as if they were 
proven facts.”” 14 F.C.C. 2d at 474-475; (R. 4875) 


12In re Lamar Life Broadcasting Co., 14 F.C.C. 24 431 (1968) ; (R. 4765). 
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Commissioner Bartley’s further statement, separately is- 
sued, had this to say of the dissents: 

“The Dissenting Opinion, stripped of its vitupera- 
tions and self-serving characterizations adds up to one 
thing. The dissenters try to build a case on bare and 
unsupported allegations by the intervenors and, then, 
appear to question the motives of the Commission ma- 
jority because they did not succumb to the same error.” 
14 F.C.C, 2d at 484; (R. 4874) 


In response the dissenting Commissioners on September 
6, 1968, issued a 27 page “Appendix” to the dissenting 
opinion. All of these documents are now before this Court, 
which retained jurisdiction in the cause upon remand. Their 
magnitude and multiplicity stand as testimony to the fact 
that, having been granted “standing” by this Court, the 
U.C.C. has indeed had its “day in court” and the full and 
complete attention of the administrative adjudicatory 
process. 


B. Backdrop to the Record—The Civil Rights Movement 


This is not the ordinary Commission proceeding. Instead, 
it is one born in a social revolution which was developing 
and exploding with agonizing results to all facets of the 
society which was Mississippi in 1961 to 1964 (the renewal 
period in question) and which is only now erupting in the 
streets of Washington, D.C. and other major cities in 
Northern States. 


Caught in the embryo of a social upheaval that has now 
come of age, WLBT’s performance in 1961-1964 must not 
be judged in a vacuum but rather placed in the perspective 
of the now historic era in which it occurred. In the course 
of a decade’s progression of the civil rights movement from 
the Supreme Court school desegregation decision in 1954 to 
the end of the renewal period in question, there was no state 
more vitally affected—and more microscopically examined 
by the rest of the nation—than Mississippi. And, without 
noting the events which were marching through Mississippi 
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and the United States during the period from 1954 to date, 
any examination of WLBT becomes a sterile exercise.” 


The period from 1954 to the present has been one of con- 
stant racial turmoil in Mississippi and the nation. Only the 
names need be recalled: Little Rock, Birmingham, Montgom- 
ery, Freedom Riders, sit-ins, Oxford, Medgar Evers, Martin 
Luther King Jr., Philadelphia, Harlem, and Watts. But the 
names of the major confrontations overlook the many other 
incidents which happened locally—which never jogged the 
national attention, but which were part of every day in Mis- 
sissippi (Tr. 1090, 1096). For it was to Mississippi that the 
Freedom Riders came in 1961—that the United States Army 
came in 1962—that the killing of Medgar Evers occurred in 
1963—that the students came in the summer of 1964—that 
the Federal Voting Registrars came in 1965—that the Mere- 
dith Freedom March came in 1966—that the riots at Jackson 
State College occurred in 1967 (while the WLBT hearing 
was in progress) (Tr. 412-21; 520-25; 629-30; 636-43; 673- 
720; 827-29; 1377-80; R. 2499-2760). 


And if the State of Mississippi was embroiled in racial 
strife, so, too, was the City of Jackson. Medgar Evers, 
Mississippi Field Secretary of the NAACP, in May, 1963, 
saw Jackson through the eyes of a Ni egro citizen: 


“He sees a city where Negro citizens are refused ad- 
mittance to the City Auditorium and the Coliseum; 
his children refused a ticket to a good movie in a down- 


town theater; his wife and children refused service at 


13 Pulitzer Prize winning newspaperwoman Hazel Brannon Smith, testifying 
in behalf of WLBT, put it this way: 


“‘Of course, in order to really understand a situation you would have 
to know the kind of climate that we are living in in Mississippi at that 
time, We were living in a time where all Mississippians heard was re- 
ports of politicans crying loud defiance of the U.S. Government, of the 
Supreme Court Decision, 1954, the desegregation decision, and of course 
these politicians naturally were news, when a U.S, Senator gets .. . 
on the floor and makes a speech about the United States Supreme Court 
not being the law of the land and all that sort of thing... .’? (Tr. 
1247-48), 
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a lunch counter in a downtown store where they trade; 
students refused the use of the main public libraries, 
parks, playgrounds, and other tax-supported recrea- 
tional facilities. He sees Negro lawyers, physicians, 
dentists, teachers and other professionals prevented 
from attending meetings of professional organizations. 
He sees a city of over a hundred and fifty thousand, of 
which 40 percent are Negro, in which there is not a 
single Negro policeman or policewoman, school cross- 
ing guard, fireman, clerk, stenographer or supervisor 
employed in any city department or the Mayor’s of- 
fice in other than menial capacities, except those em-- 
ployed in segregated facilities—the college park audi- 
torium, the libraries and segregated schools. He sees 
local hospitals which segregate Negro patients and 
deny staff privileges to Negro family physicians. The 
Mayor spoke of the 24-hour police protection which we 
had. Well, there are questions in the minds of many 
Negroes whether we have 24 hours of protection or 24 
hours of harassment. We do appreciate and expect 
protection, but are alarmed by the numerous reports 
which have come to our office of unnecessary police 
brutality. Mayor Thompson said last Monday and I 
quote, ‘You will not find anything (here in Jackson) 
that will breed discontentment.’ I ask you this evening, 
if you suffered those deprivations, were often called 
by your first name, ‘boy’, ‘girl’, ‘auntie’, and ‘uncle’, 
wouldn’t you be discontent?” (R. 3175-76) 


The above is a portion of a speech by Medgar Evers car- 
ried over WLBT, during the questioned renewal period, on 
May 20,1963. (R. 3175-3176). 


Mississippi is the state, and Jackson the city, in which 
WLBT was operating. The turmoil, the change, the vio- 
lence, the pressure from all sides in this focal point of the 
civil rights movement cannot be overlooked or discounted. 
It is against this backdrop that the operation of WLBT 
must be viewed. 
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C. The Case with Two Records 


The equally unusual circumstance of this case is that it 
apparently possesses two records—the fanciful record 
which exists primarily in the wishful thinking of U.C.C. 
and the emotional dissents which supported it and the rec- 
ord that was made before the Hearing Examiner during 
seventeen days of testimony in Jackson in May of 1967 and 
upon which the Examiner and the Commission’s majority 
decided this case. 


U.C.C.’s initial petition to deny WLBT’s renewal appli- 
cation was supported by a number of affidavits containing 
numerous allegations which, if true, charged WLBT with 
serious misconduct. It was upon these allegations that this 
Court remanded the one-year probationary renewal grant 
to the Commission with the command that they be tested in 
evidentiary hearing. Yet, although the hearing was set in 
Jackson—where presumably these affiants could attend as 
witnesses—U.C.C. approached the trial as if its allegations, 
as contained in affidavit form, were to be taken to be true as 
if on demurrer, without the necessity for the test of cross- 
examination in the hearing process. Thus, on the first day of 
the hearing, U.C.C. attempted to offer certain of the affi- 
davits in evidence without the affiants’ presence for direct 
and cross-examination (Tr. 99-101). The Examiner quite 
properly declined to permit this procedure advising ap- 
pellants’ counsel as follows: 


“We are not going to get into that now. We came 
down here to have this hearing at Jackson, Mississippi 
and I want those witnesses brought in here and I’ll sign 
the subpoenas, but we’re not going to get this in a stage 
of being remote and speculating—that what someone 
did or didn’t say. 


10 


“‘This hearing is right here in Jackson and I want 
those witnesses brought in here.”? (Tr. 100-101).™ 


From this point forward, U.C.C. was unable, with minor 
exceptions, to substantiate its allegations on the hearing 
record. But this has not restrained it. We still find U.C.C.— 
in its brief to this Court—repeating the litany of its old 
allegations regardless of what the record evidence produced. 
Nor does U.C.C. adhere to the record in other respects. If it 
serves its purpose, it steps freely outside it or distorts it 
in an attempt now to create a record for review. 


For example, at page 22 of its brief, U.C.C. states: 


“WLBT continued to carry several hours of white 
religious programming, including a one-hour service 
broadcast from a segregated white church at a more 
desirable time on Sunday morning (R. 2804-12).” (Em- 
phasis supplied) 


A footnote to the above statement reads as follows: 


“The Presbyterian Church whose services are broad- 
east by WLBT ‘stood firmly for segregation.’ Its min- 
ister is quoted as follows: 

‘“Bluebirds never mate with redbirds” The Rev. 
G. T. Gillespie assured the Presbyterian Synod in 
Jackson, drawing on an analogy that had proved use- 
ful in the 1870's.’ (Lord op. cit., p. 75.)” 


The only record reference for the above-quoted state- 
ments is “R. 2804-12.” An examination of that reference re- 
veals that it is Lamar’s Ex. 40 which consisted of its pro- 
posed program schedule for a typical week of operation 
as filed with its 1966 renewal application. It consists of 


34 At page 27 of its brief, U.C.C. complains of the exclusion of a pleading 
and affidavits by the Mississippi State AFL-CIO, located in Jackson, which 
alleged that in 1962 the then WLBT Manager, Fred Beard, had called upon 
citizens to form a ‘‘wall of flesh’’ around the Governor’s mansion. This was 
one of the documents which U.C.C. attempted to introduce without a witness, 
Yet, the affiant involved, Mr. Claude Ramsay of the local AFL-CIO, was never 
produced by U.C.C. 
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a listing of programs, including religious programs, by 
title only, for each day of the week.* It is impossible from 
this bare listing of titles to conclude that the programs are 
“white religious programming”, that the First Presby- 
terian Church is a “segregated white church”, that it “stood 
firmly for segregation”, that its minister is Rev. G. T. 
Gillispie, and that he once said ‘‘Bluebirds never mate with 
redbirds”. Reverend Gillispie was not a witness at the 
hearing nor was any other representative of the First 
Presbyterian Church. Moreover, to the best of WLBT’s 
knowledge, not one of the above-quoted statements is sup- 
ported in the record.** 


At page 7 of its brief, in referring to the “Little Rock 
Crisis’’ program, U.C.C. boldly states ‘‘... WLBT conceded 
that the ‘Little Rock Crisis’ program presented a discus- 
sion by three white segregationists.” Nothing could be fur- 
ther from the truth. Although the NAACP called the par- 


15 U.C.C. further complains on p. 10 of its Brief that during the 1961-64 
renewal period only 15 minutes of religious programming per week was 
afforded any local Negro group and that this 15 minute program was initiated 
only two weeks before the renowal application in 1964. This is not true, 
for Reverend Nathan Wheeler began appearing regularly on WLBT subse- 
quent to October 29, 1963. (R. 2358). Reverend Whecler was a Negro min- 
ister who had a program entitled ‘“The Voice of Goodwill’’, a regular 15 
minute program of religious music and a short sermon telecast on Sunday 
morning. (R. 3421, R. 2358). In addition, another Negro minister, the 
Reverend Newsome, also had a regular 15 minute program telecast on Sunday 
morning. This program began in late 1964. (R. 2358). The Reverend 
Newsome is pastor of two churches in Jackson, with a combined membership 
of about 1,000. He is also Chaplain of the King Hiram Grand Lodge of the 
State of Mississippi, a Masonic order with approximately 5,000 members. (Tr. 
1359-60). Reverend Newsome is also the organizer of the Benevolent Fund 
of the State of Mississippi, a recently organized program to help indigent 
families in Mississippi. (Tr. 1361). 


16 Presumably when U.C.C. complains of a ‘‘white segregated church’? it 
deplores the fact that a Negro may not join white worshipers in attending the 
services conducted by a white minister, Yet, it finds harm in subjecting the 
Negro to the samo ‘‘white’’ religious services via television. Thus, U.C.C. urges 
integrated church attendance, but segregated religious programs on television— 
@ position difficult to comprehend. It is like saying that Negroes should not 
listen to Van Cliburn or to the New York Philharmonic play Tschaikovsky. 
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ticipants “well known segregationists” in a letter to the 
F.C.C. (R. 4862), WLBT’s letter referred to Senator Sten- 
nis, Governor Coleman and Congressman Williams as ‘‘Duly 
elected officials reporting to the people of Mississippi” (R. 
4869)—hardly a “concession” or even a suggestion that 
these gentlemen are ‘‘prominent segregationists’’.”” 


Another example of U.C.C.’s departure from the record is 
its footnote 9 on page 8. There U.C.C. notes that one Dick 
Morphew resigned during the renewal period to become 
a commentator for the Citizens Council program and that 
Dallas Wales resigned as Area Coordinator of the John 
Birch Society to join WLBT in January, 1964. It is signif- 
icant that U.C.C. does not cite the Court to a record refer- 
ence for these statements. It is also understandable. There 
are none.” 


Still another flagrant example of U.C.C.’s personal and 
private “record” is its reference to “Black Monday” on 


17 Indeed, consistent with its creation of two records, U.C.C. at the hearing 
proffered no evidence with respect to the ‘‘Little Rock Crisis’? program 
other than letters extracted from F.C.C. records. (R. 4861-4872). The con- 
tent of the program was never adduced by any independent competent evi- 
dence except that ‘‘the participants urged the citizens to remain calm and 
look to its elected representatives for leadership.’’ (R. 4869). Although 
WLBT protested any evidence of this program occurring 10 years beforo 
the hearing and prior to WLBT’s license renewal in 1958, it is noteworthy 
that the Commission then found no violation considering only the NAACP 
version of the facts (R. 4863). The Commission did not err in coming to 
the same conclusion 10 years later. 


18 The U.C.C, states on p. 11 of its Brief that WLBT refused requests to 
interview Dr. Ralph Bunche, Jackie Robinson and Bill Russell. This state- 
ment is based upon testimony by Charles Evers, but it is unclear what type of 
‘‘interview’’ or on what kind of program Evers requested that these three 
gentlemen be interviewed. Moreover, there was, as early as 1956, a sound 
on film interview with Clarence Mitchell, the NAACP Washington Director, 
when he was in Jackson, Mississippi; and, in the same year, an interview 
with Thurgood Marshall, NAACP counsel; an interview of Roy Wilkins 
at the State NAACP meeting in Jackson; and in 1958, there were interviews 
and appearances by Martin Luther King and Jackie Robinson in Jackson, 
Mississippi. (R. 2329). Also, there is testimony that Dr. Martin Luther 
King was interviewed by Richard Sanders (Tr. 1030). Thus, U.C.C. has 
again misconstrued the facts to fit its own concept of the record. 
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page 27 of its brief. Under a hearing, “Saturation of the: 
Air Waves With Right Wing Views”, U.C.C. states that it 
made a test check of WLBT’s logs for more than three 
months and abstracted therefrom a tabulation of editorials, 
“Comment” programs, addresses and announcements of a 
controversial nature, which evidence was excluded. They 
conclude (p. 27) that in September of 1962 “the airwaves 
were saturated with right wing material.” Yet, the logs to 
which they refer do not provide the substance and content 
of the programs or the announcements but merely the titles 
of programs and the names of organizations for which an- 
nouncements were made. It is, therefore, impossible to say 
that the programs expressed one opinion or another or 
that the announcements were controversial. But this does 
not daunt U.C.C. At page 27 it continues, as if describing 
WLBT’s programs: 


“Anti-communism was equated with protection of 
states’ rights and protection of states’ rights with op- 
position to integration. See e.g., the cover of ‘Black 
Monday’ (R. 3725-26) which attacks the Supreme Court 
decision in the Brown case. It shows a fist marked with 
a hammer and sickle smashing through a barrier 
marked ‘States’ Rights’ and states: ‘Lest we forget— 
integration of the races and the destruction of White 
America is one of Communist Russia’s objectives...” 


What U.C.C. fails to tell the Court is that “Black Mon- 
day” and the vivid picture above-described was not seen 
on television over WLBT. It is the cover of a book sold by 
a bookstore which advertised on WLBT—hardly a relevant 
consideration.” 


19 U.C.C. complains at pages 25-26 of its brief that WLBT carried numer- 
ous spot announcements for the Freedom Bookstore. U.C.C. then jumps to 
the conclusion—without proof—that because the bookstore carried some books 
that U.C.C. apparently believes to be conservative or ‘‘right wing’’, the spot 
announcements for the bookstore were objectionable, Yet, there is no record 
evidence that the spot announcements were objectionable or controversial. 
In fact, one of the Freedom Bookstore announcements carried during the 
monitored week advertised J. Edgar Hoover’s Masters of Deceit.. (R. 3727). 
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The “Sorry Cable Trouble” allegation provides U.C.C. 
with another vehicle for misuse of the record. One of the 
dramatic allegations made by U.C.C. which has captured 
the fancy of the press in newspaper and magazine accounts 
of this case is the charge that WLBT deliberately blacked- 
out the appearances of Negroes on network programs and 
substituted a “Sorry Cable Trouble” sign on the television 
tube. Two specific instances were alleged: (1) in 1955 when 
the Jackson State Times reported that then WLBT man- 
ager Fred Beard stated in a talk to the Citizens Council 
that when Thurgood Marshall was speaking on TV, Beard 
cut the program off with a “Sorry Cable Trouble” sign; and 
(2) in 1963 when, in a three-hour NBC documentary en- 
titled “American Revolution ’63”, a portion of the program 
dealing with the “Woolworth sit-in” in Jackson allegedly 
was deleted and a “Sorry Cable Trouble” sign substituted. 


The only “evidence” offered by U.C.C. with respect to 
the alleged Thurgood Marshall incident was a copy of the 
1955 newspaper article which constituted double hearsay at 
best. At the hearing, Mr. Beard flatly denied under oath 
that he made the statement attributed to him by the news- 
paper (Tr. 812), and explained why a film show was sub- 
stituted for the Thurgood Marshall telecast (Tr. 809). 
His testimony stands uncontradicted and unimpeached. Yet, 
U.C.C. still relies upon the charge as if it were “the gospel.” 
(U.C.C. Brief, p. 42). 


The second allegation is now conspicuous by its absence. 
At the hearing, U.C.C. presented the testimony of civil 
rights leader, Rev. Edward King of Tougaloo College, who 
said he was told by an unidentified station employee that 
“the American Revolution ’63” program was deliberately 
interrupted with a “Sorry Cable Trouble” sign (Tr. 720). 
But the Broadcast Bureau produced and offered in evidence 
a letter from Southern Bell Telephone & Telegraph Com- 
pany, dated four days after the telecast, explaining that 


a 


the cable interruption in the program from 7:44.15 p.m. 
to 7:44.55 p.m. and from 7:52.30 p.m. to 7:55.50 p.m. 
was caused by atmospheric conditions in a Maryland- 
Virginia section of its radio relay route (R. 3771). WLBT 
had retained a tape of the program and offered in evi- 
dence a stop-watch timed transcript that established be- 
yond question that the 7:44.15-7:44.55 p.m. interruption 
was the portion of the program relating to the Woolworth 
sit-in (R. 2889, Tr. 1355). The Examiner was thus quite 
justified in characterizing the ‘‘Sorry Cable trouble’’ al- 
legations as a ‘‘myth’’. In re Lamar Life insurance Co., 
14 F.C.C. 2d 495, 524 (Initial Decision, 1967). (R. 4338). 


At pp. 11-12 of its Brief, U.C.C. once again goes outside 
the record to support a self-serving conclusion upon which 
there is no record evidence. In discussing WLBT’s educa- 
tional programs, U.C.C. attempts to discredit WLBT’s 
service to Negro colleges during the 1961-1964 renewal 
period by stating: 


“The state-supported Negro colleges were not in a 
position to express the views of Negroes” (citing, in 
support, a book by Walter Lord, The Past That Would 
Not Die). 


There is no record evidence as to whether or not state- 
supported colleges expressed the views of Negroes. But 
even if there were, a television station need not “express the 
views of Negroes” in order to serve the needs of a Negro 
college or to serve the educational needs of Negro viewers. 
Television stations regularly serve the needs of colleges 
in many ways disassociated from civil rights issues. In- 
deed, it is this all consuming obsession of U-C.C. that dis- 
torts its entire assessment of the role of the television sta- 
tion. One is lead to believe that, because 47% of the WLBT 
service population is Negro, if given its way, U.C.C. would 
create a “segregated” television service in which 47% of all 
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programs would be devoted solely to the expression of the 
views of Negroes on civil rights.2° 


And so goes the “case with two records”. Other examples 
of U.C.C.’s flagrant departure from the record will be found 
in succeeding portions of this Brief which will discuss the 
record evidence in considerable detail since the basic issues 
before this Court depend for their resolution upon what the 
real record shows as to WLBT’s performance. 


Il. ARGUMENT 
A. The Substantial Evidence of Record Supports the Examiner’s 
Decision and Majority Opinion of the Commission. 

Most of U.C.C.’s arguments before this Court depend 
upon the record evidence established in the hearing. Thus, 
for example, U.C.C.’s argument that the Commission mis- 
placed the burden of proof falls if, in fact, the preponder- 
ance of the evidence disproves U.C.C.’s charges. Similarly, 


20U.C.C.’s charges at pages 33 and 56 of its Brief respect to the Rev. 


Robert L. T. Smith and Dr. Aaron Henry again distort the record. Smith, 
a candidate for Congress in the primary to be held in June or August 1962 
(R. 2246), approached WLBT to buy a prime television time in November 
1961—at least eight to ten months prior to the election (Tr. 310, 381, 817). 
WLBT’s manager, Beard, told Smith it was too early to buy half-hour time 
periods in prime television time each week until the election (Tr. 818, 821; 
R. 2245-46) but offered to sell Smith Spot announcements immediately and 
sell him prime time six to eight weeks before the clection (R. 2246; Tr. 820- 
821). Smith’s complaint that his reason for purchasing time was to assure 
that people would pay poll taxes before the February 1, 1962, deadline, was 
not made known to Beard until the day before the poll tax deadline (R. 2244; 
seo also Tr. 820). Smith did appear on WLBT on May 3, 1962 (R. 2723). His 
Speech was taped in advance and other precautions taken (Tr. 830; R.2334-35) 
to protect Smith and WLBT from threatened harm (R, 2723; Tr. 983). Even 
though harassed by threats of violence, WLBT later granted Smith’s re- 
quest for more broadcast time. (R. 2479-80). During the mock election in 1963, 
in which Dr, Aaron Henry ‘ran’? for Governor, WLBT asked Appellant 
Robert Smith to appear on behalf of the Freedom Democratic Party which 
he had endorsed (R. 2397-2411); Tr. 525-26, 547-48; R. 2481, 2485), because he 
was 2, local citizen and well known, whereas Dr. Henry was a resident of Clarks- 
dale, Mississippi, outside of WLBT’s service area (Tr. 833-35; 526-27). The 
Freedom Democratic Party ’s Campaign received extensive coverage by WLBT ’s 
news department (R. 2397-2411; Tr. 1022-24) and WLBT ran fourteen one 
minute spot announcements for the F.D.P. (R. 2397-2411). 
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U.C.C.’s charges that WLBT has failed to provide access to 
its facilities by Negro interests or failed to discuss civil 
rights issues fairly fall if, in fact, the substantial evidence of 
record is to the contrary. In like fashion, its claim that the 
Commission erroneously considered performance subse- 
quent to the renewal period—whether right or wrong— 
must fail if, indeed, WLBT’s performance during the re- 
newal period was such as to justify renewal in any event. 


WLBT submits that a careful review of the record 
evidence—putting aside U.C.C.’s unproved allegations and 
excursions outside the reecord—establishes beyond question 
that the Commission’s majority was correct in concluding 
that the preponderance of the evidence on the whole record 
justifies renewal of WLBT’s license. The paragraphs to 
follow will discuss the major factual issues upon which the 
Commission’s decision turned.? 


(1) WLBT News 
Dick Sanders and the Three Professional Experts 


At the hearing, U.C.C.’s counsel stated that WLBT’s al- 
leged use of ‘‘slanted’’ news reporting was the very ‘‘core 
of its case” (Tr. 585). Having failed to establish its basic 
thrust, U.C.C. does not now seriously attack the WLBT 
news coverage as such. Instead, it tangentially attempts to 
criticize WLBT’s news coverage by attempting to smear 
the News Director, Dick Sanders, through the use of in- 
nuendo and ‘‘political labeling.’ (U.C.C. Brief, pp. 18-19)? 


1 WLBT will not attempt to respond to all of the many minor factual points 
asserted by U.C.C. Further, a number of U.C.C.’s points have been treated 
within the Counter-Statement of the Case, supra. 


2 The Hearing Examiner described Dick Sanders as a ‘‘key witness’? in 
this whole proceeding. Further, the Hearing Examiner noted that ‘‘thero is 
not in the entire record a derogatory remark reflecting on the honesty, fair- 
ness, and integrity of Sanders and the hearing examiner, after observing the 
demeanor of this witness, places substantial reliability on Sanders’ testimony 
as reflecting the policy and attitudes of the station in connection with this en- 
tire controversy.’? In re Lamar Life Insurance Co., 14 F.C.C, 2d 495, 511 
(1967), (R. 4318). 
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Dick Sanders was WLBT News Director from 1954 until 
October, 1965, when he left to become assignment editor 
and producer in the Washington office of ABC-TV News 
(Tr. 1006, 1009-10). Sanders testified he always used his 
best efforts to present the news objectively and fairly while 
at WLBT (Tr. 1058). His efforts were not unnoticed. 


Three of the most respected and honored journalists— 
not only in Mississippi, but in the nation—testified that 
Sanders had always presented the news over WLBT fairly 
and objectively. Those three journalists were: 


(a) Wilson F. Minor: Minor, for 20 years the Mississippi 
correspondent for the New Orleans Times-Picayune, was the 
recipient of the 1966 Louis Lyons National Award from the 
Neiman Fellows at Harvard University for “conscience in 
journalism.” * 


Minor testified that he had worked professionally with 
Sanders during the period from 1954 to 1965 and had known 
Sanders “quite well” (Tr. 1153). Minor was qualified as an 


expert in the field of journalism, and was asked whether he 
ever saw Dick Sanders present the news on WLBT in a 
“biased or slanted manner.” Minor replied: 


“T think I can answer that with a very positive no. Dick 
Sanders in my estimation is one of the most capable 
newsmen that J have ever met. I have nothing but the 
highest regard for his professional ability, his fairness, 
objectivity. ... [A]s a professional man, I would say 
Dick Sanders represents the highest standards in the 
journalistic profession and I can say in complete can- 
dor I never saw Dick Sanders handle the news in any 
sort of a biased manner according to my judgment.” 
(Emphasis added) (Tr. 1155-56). 


$ The citation of the Louis Lyons Award to Minor reads in part as follows: 


“To Wilson F. Minor, Jackson, Mississippi, correspondent for the Times- 
Picayune, whose sharply investigative reporting of political and racial 
affairs has consistently blown open the doors of a closed society. ... 
A reporter’s reporter in one of the most difficult and demanding news 
spots in the Nation, Wilson Minor’s integrity and conscience are best 
measured by the enemies he has made, enemies ranging from the Klan to 
the Citizens Council, to the governors past and present.’’ (Tr. 1144-1145), 
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(b) Hazel Brannon Smith: Mrs. Smith, a Pulitzer Prize 
winning editor of the Lexington, Mississippi, Advertiser, 
testified that during the period from 1954 to 1965, when Dick 
Sanders was news director of WLBT, she watched Sanders 
and WLBT News every day (Tr. 1244). Mrs. Smith, a 
WLBT witness, was qualified as an expert in journalism 
(Tr. 1244). When asked whether she saw Sanders present 
the news in a biased and slanted manner, she replied: “Not 
to my knowledge, absolutely not.?? (Emphasis added) (Tr. 
1244). 


(¢) Oliver Emmerich: Emmerich has been a newspaper- 
man in McComb, Mississippi, since 1924, and has won sev- 
eral national awards for editorial writing (Tr. 1375-77). 
Emmerich was the victim of physical violence because of the 
editorial stand which he took during 1962 condemning vio- 
lence, and supporting civil rights and the free press in 
Mississippi (Tr. 1376-80). When asked the question whether 
he had ever seen Sanders present the news over WLBT 


in a biased and prejudiced manner, Emmerich replied: 


“No, I have always regarded him as an unbiased and 
fair journalist. I have a high respect for him as a 
journalist, and I have an appreciation of Dick Sanders 
as an individual who is basically honest and to be un- 
objective in the news is to be dishonest, and I regard 
him as an objective journalist who views the news in an 
unbiased way. I think that applies to him consistently 
in his career.’’ (Tr. 1386-87). 


U.C.C. points out that none of the Appellants ever had any 
criticism of Dick Sanders.‘ But it then attempts to imply 


+E.g., one of the appellants, The Rev. Robert L. T. Smith, when asked 
about Dick Sanders, replied: 

“Well, now I would have to be honest, with a good cons¢ience, I have 
no complaint against Mr. Dick Sanders, 

“*Q. And did you feel that he treated the news fairly, Mr. Sanders, 
when he broadcast? 

‘‘A. We didn’t make any complaint against Mr, Sanderg at all.’’ 
(Tr. 336). 
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that Dick Sanders did not have “much control” over the 
morning newscasts. The morning newscast was a five-min- 
ute local segment preceding the national network news on 
the “Today” show. (Tr. 1024). Sanders presented the news- 
easts for some eleven years on WLBT at noon (usually 15 
minutes), six o’clock (usually 30 minutes), and ten o’clock 
(usually 15 minutes) (Tr. 1025-26). He was the News Di- 
rector who was in charge of all the newscasts broadcast 
over WLBT. (Tr. 1009). To accuse Dick Sanders of “not 
having much control” over the news is to misconstrue totally 
the duties and responsibilities of a news director. 


The Monitoring Study and WLBT News 


One of the principal—if not the principal—contentions 
made by U.C.C. to the Commission and this Court was that 
its monitoring study of WLBT showed a pattern of discrim- 
inatory broadcasts. Yet, reference to the monitoring report 
in the pleadings before the Hearing Examiner and the Com- 


mission was notable because of its absence. Furthermore, a 
cursory glance at U.C.C.’s Exhibit 4—the monitoring study 
—shows that it supports none of the charges previously 
made against WLBT:5 


If anything, the monitoring study reveals that WLBT 
operated in the public interest. It refutes many of the 
charges leveled at WLBT by U.C.C.’s own witnesses in the 
hearing and those made against WLBT prior to the hear- 
ing. The monitoring study reveals that the ‘‘Comment”’ pro- 
gram had, indeed, discussed controversial issues. (R. 3468; 
3472). It revealed that Alon Bee did not pronounce the 
word Negro as ‘‘nigger’’ or ‘‘nigra’’. (R. 3293, R. 3320- 


5 The Broadcast Bureau found that the ‘‘monitoring study was not an ob- 
jective analysis of the station’s programming.’’? (R. 3924-25), and that the 
717 monitoring sheets at best ‘‘are a reflection of the individual views of the 
various monitors; ... some are duplicitive, [and] at worst they reflect con- 
flicting views.’’ (R. 3884). The Hearing Examiner, after a lengthy analysis 
of the monitoring study, concluded that it was ‘‘worthless.’? In re Lamar Life 
Insurance Co. 14 F.C.C, 2d 495, 543, (Initial Decision 1967). (R. 4365). 
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3321). It revealed that all of the newscasters—from Dick 
Sanders to Alon Bee—presented the news in a fair and 
objective manner. It revealed that the WLBT News De- 
partment had interrupted a network show to bring a special 
bulletin concerning a court ruling which ordered the de- 
segregation of Jackson schools (R. 3473). It revealed that 
one of the Negro ministers which appeared on WLBT— 
Reverend Nathan Wheeler—was not as disdainfully de- 
scribed by a U.C.C. witness, but was ‘‘by Mississippi stand- 
ards ... rather competent.’? (R. 3483, p. 3). 


U.C.C.’s particular question regarding the objectivity of 
the news reporting of Alon Bee, is best resolved with 
U.C.C.’s own monitoring study. The U.C.C.’s monitors in 
March, 1964 listened to all of the newscasts given by WLBT. 
The monitors found nothing objectionable in Bee’s news- 
casts. Indeed, their only comment regarding his newscast 
was ‘straight reporting’’, (R. 3488, p. 524). In regard to 
Dick Sanders’ newscasting, the monitors’ comments are as 
follows: ‘‘factual report—without bias or prejudice”? (R. 
3483, p. 38) ; ‘‘straight reporting’’ (R. 3485, p. 259) ; “good 
responsible reporting of a story of vital interest’? ( Special 
Bulletin of Judge Mize’s Desegregation Order) (R. 3486, 
p. 323) ; ‘‘factual comments, good reporting on Judge Mize’s 
Court Decision’’ (R. 3486, p. 347); ‘‘Dick Sanders gave a 
straight presentation of Mayor Thompson’s biased state- 


6 The statement that Alon Bee, in his newscasts made derogatory comments 
about the forthcoming 1964 Mississippi Summer Program are not supported 
by the evidence. Charles Evers testified that he had heard comments deroga- 
tory to the Summer Program on Station WLBT, but he also stated that ‘I 
can’t say that they were all affiliated with the station, but they were all on 
the station saying ‘the Commies were coming,’ ’’ (Tr, 1507). The only 
refereace to Alon Bee is that he made derogatory statements about ‘“beatniks?’, 
(Tr. 1508). Evers also stated that he was ‘‘almost sure’? that these state- 
ments were on news programs heard over WLBT, but ‘‘I wouldn’t say yes, 
because I don’t want to say anything I am not sure about. I can’t say 
because I don’t romember.’’ (Tr. 1508). These statements by Evers must be 
weighed with the U.C.C.’s monitoring study, which found that Alon Bee gave 
“‘straight reporting.’’ (R. 3488, p. 524). 
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ments’’; ‘factual report by Dick Sanders”? (R. 3488, p. 
574) ; ‘‘straight reporting without bias”. (R. 3488, pp. 
607-08). 


This, then, is the monitoring study which the U.C.C. 
trumpeted to the Commission and to this Court as “prov- 
ing” its charges. Here again, U.C.C. has misrepresented one 
of the basic tenets of its case. This is underscored by the 
fact that the monitoring study was not relied upon through- 
out all 95 pages of the U.C.C.’s proposed findings and con- 
clusions to the Examiner except in one minor instance, and 
was only “resurrected” after this glaring omission had been 
pointed out to U.C.C. by WLBT. See Lamar Life Insurance 
Co., 14 F.C.C.2d 495, 504 (1967). 


Reporting News as Opposed to Making News 


U.C.C. also makes the unsupported charge that ‘“WLBT 
included in its news programs a great deal of opinion.’’ It 


tries to support this totally untrue statement by referring 
to the monitoring study’ and the fact that WLBT broadcast 
on its news programs statements by certain public officials 
concerning the proposed 1964 Civil Rights Act and certain 
other ‘‘civil rights-related stories.’? What U.C.C. fails to 
point out is that any opinions presented were those of the 
newsmakers themselves, not of WLBT news. The U.C.C. 
reasons that every time a public figure states his view, €.9., 
Senator Dirksen issues a statement in opposition to the Civil 
Rights Bill, then that statement—once broadcast—becomes 
no longer Senator Dirksen’s statement, but that of the 
station. This, to put it mildly, borders upon a complete 
misunderstanding of news reporting and news coverage. 


7TU.C.C. does not point out that its exhibit picked out only six news items 
broadcast over a 7-day period, when WLBT had five regularly scheduled local 
newscasts per day. (R. 3285-3371; 3415-3419; 3467-3482). In addition, 
regular network news shows, particularly the Huntley-Brinkley Report, were 
carried. (R. 2442-59; 2376-2395; 2795-2803; 2804-2812; 2846-2869; 3213- 
3222; 3285-3371; Tr. 1014-16; 940). 
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Moreover, the local WLBT newscasts were not concerned 
solely with statements regarding civil rights related activ- 
ities, as a glance through Lamar’s Supplementary Exhibit 
(R. 3285-3371) will reveal. Yet WLBT, during the week 
that its newscasts were monitored, carried stories concern- 
ing the efforts of a Negro student to enroll in Mississippi 
Southern University (broadcast twice); the school de- 
segregation decision for the Jackson schools (broadcast six 
times) ; the voter registration suit filed by the Department 
of Justice, quoting Attorney General Robert F. Kennedy 
(broadcast three times) ; Dr. A. D. Beittel, announcing that 
Tougaloo College would file suit against the State of Mis- 
sissippi if its charter were revoked (broadcast twice) ; the 
Justice Department’s argument to the United States Su- 
preme Court re the Atlanta School desegregation plan 
(broadcast twice) ; and, a Story of a Civil Rights demonstra- 
tion in San Francisco quoting the leaders of the committee 
sponsoring the demonstration (broadcast once) (R. 3285- 
3371). 


Having omitted these clearly relevant news stories, 
U.C.C. then closes its argument on WLBT news by making 
the incredible statement that ‘‘not a single statement in 
favor of integration was broadcast during the entire 
period.’’ 


U.C.C. does not seem to be able to distinguish between a 
news reporter and a debater; between a newscast and a 
soapbox. Hazel Brannon Smith, the Pulitzer Prize-winning 
editor, testifying for WLBT, gave an example of reporting 
news, as distinguished from treating the news as a format 
for advancing a particular point of view. She pointed out 
that when a Mississippi political figure, like a Senator, 


“makes a speech about the United States Supreme 
Court not being the law of the land, and all that sort 
of thing, well, naturally, that is reported—that is 
reported in big headlines in your newspapers and by 
the same token it gets a lot of time on the air, on 
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television and radio . . . which is perfectly natural 
-...?? (Tr. 1247-48). 


NBC, in commenting on its news coverage of civil rights 
activities, also noted the fact that the function of television 
news is to report news—not make news: 


“NBC does not attempt to achieve mathematical 
equality in its treatment of controversial public is- 
sues. We believe that such a course would be impossible 
and any attempt to follow it would be destructive of 
responsible news coverage. The racial issue is not a 
single issue, but a congeries of separate problems with 
manifestations occurring from time to time in various 
communities. These manifestations are news events 
and must be treated as such, not as discussion top- 
*CS ool 

“Hence, when NBC gives on-the-spot news coverage to 
an event such as the March on Washington, it does 
not believe that fairness requires balancing the time 
given to that event with equivalent time for anti-in- 
tegration spokesmen to criticize the event.” (R. 2440- 
41).8 


WLBT News and Mrs. Schutt 


It can be presumed that Minor, Emmerich, and Mrs. 
Smith testified about the coverage of the WLBT news in 
the same manner that won for them collectively the Pulitzer 
Prize, the Louis Lyons Award for Conscience in Journal- 
ism, and national awards for editorial writing. That testi- 
mony cannot be refuted by unsupported statements in the 
U.C.C. Brief. But perhaps the final word on the reporting of 


4 


WLBT news comes not from the experts, but from a 25- 


8 Since the U.C.C. cannot successfully attack the news coverage of WLBT, 
it once again dredges up the old charge that all of the network news was 
preceded by a message that such network news was ‘‘northern-managed news’’. 
(Tr. 872-73, 1060). The U.C.C. fails to point out that if a similar announce- 
ment was made, it was only during the ‘‘Ole Miss’’ crisis in 1962, and only 
preceding the morning segment of the Today show, because of the many 
complaints which WLBT was receiving about whether the program was 
national or local. Further, WLBT cleared this procedure with the NBC tele- 
vision network (Tr. 871-72). 
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year resident of Jackson, Mississippi, who in 1959 was one 
of the original five members of the Mississippi Advisory 
Committee to the United States Commission on Civil 
Rights. Mrs. Jane Schutt, who served as Chairman of the 
Civil Rights Commission from November 1962 until Sep- 
tember 1963 (Tr. 1555), wrote Dick Sanders an unsolicited 
letter on October 1, 1963. In that letter, which Mrs. Schutt 
affirmed at the hearing as true and correct, she stated: 


“This letter of appreciation is long overdue. . . . [M]y 
many contacts with you during the four years I served 
on the Mississippi Advisory Committee to the Com- 
mission on Civil Rights gave me a new understanding 
of and respect for the vital role the news media plays 
in our lives. 


“In striking contrast to the treatment afforded me 
by the other local newsmen, you and the wire service re- 
porters were always courteous and fair, and even more 
than that, seemed genuinely interested in getting all the 
facts in any given situation. Your willingness to try for 
better communication in spite of all difficulties en- 


couraged me to continue in my own efforts to render a 
service to the community and to the state with dignity 
and confidence. ... 


“Tt is through such communication that understand- 
ing will grow. Certainly fair and complete coverage of 
the news is invaluable to all of us; and I should not 
leave out that additional help, constructive criticism, 
when you speak editorially. 


“Thank you, Dick Sanders, for your continuing ef- 
forts to be accurate, fair and objective in all your re- 
porting.’’ (R. 2366).® 


9 Page 24 of U.C.C.’s Brief contains a classic ‘‘When did you stop beating 
your wife’’ observation: 
“no evidence was presented on the extent of improvement, if any, in 
WLBT’s previous practice of broadcasting in the news a heavy pre- 
ponderance of segregationist and anti-civil rights statements.’’ 


There is not a scintilla of evidence to suggest that WLBT had a ‘‘previous 
practice’’ of broadcasting in the news a heavy preponderance of any kind of 
statements. The entire argument by U.C.C. on this question is somewhat 
surreal, 
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(2) WLBT Editorials 
History of WLBT Editorializing. 


WLBT began editorializing on a regular basis in Janu- 
ary 1962, after the third daily newspaper in Jackson had 
ceased publication. The editorials were delivered over 
WLBT by one of four persons, including Dick Sanders 
and station manager Fred Beard. The editorials were 
usually written by Sanders, Beard or Maurice Thompson, 
the program director."* When WLBT announced that it 
was going to begin editorializing in January 1962, it stated 
that requests for equal time to respond to positions taken 
by it would be received and given consideration. (R. 2342). 
Periodically, thereafter, either before or following the 
broadcast of an editorial, the booth announcer broadcast 
a similar ‘‘equal time’’ statement. (R. 3080). Editorials 
were also mailed to people to encourage responses and 
WLBT had regular requests from people to send them 
copies of editorials after such editorials were broadcast. 
(Tr. 928; R. 2342).4 


WLBT editorialized on a regular basis from January 
1962 until September 21, 1962, on a variety of subjects. A 
representative sample of those editorials is included in 
Lamar Exhibit 61, and includes editorials on a bill in the 
Mississippi Senate to include a two cents per bottle tax 
on soft drinks; the reduction in Congress of Mississippi 
Congressional representatives; a proposal that women 


10 The remaining two newspapers in Jackson and the other television sta- 
tion (WJTV) are all under the same ownership. (R. 2341). 


11 Hazel Brannon Smith testified that: ‘‘Dick Sanders, the news director of 
the station, of course was ordinarily the one that would read these editorials 
. .. I do know this for a fact, that Dick Sanders never had to read any- 
thing from that station that he didn’t agree with himself.’’ (Tr. 1254). As in- 
dicated earlier, Mrs. Smith had nothing but praise for Mr. Sanders’ objec- 
tivity and fairness, 


12The WLBT policy in connection wtih seeking responses to the WLBT 
editorials was the same as the WLBT policy in connection with the ‘‘Com- 
ment’’ program. 


should be allowed to serve on jury duty; professional gam- 
bling; prohibition; support of Jackson Mayor Thompson’s 
stand of not going to jail in defiance of a Federal Court’s 
civil rights order; and numerous other subjects. (R. 3080- 
3116). 


WLBT Editorials and Oxford, 1962, 


WLBT ceased editorializing on September 21, 1962. 
September 1962 was the final month of the long court battle 
by James Meredith to obtain admission to the University 
of Mississippi. On September 10, Supreme Court Justice 
Hugo Black ordered the University to admit Meredith im- 
mediately.'? On September 13, 1962, United States District 
Court Judge Stanley Mize issued a sweeping injunction, 
ordering state officials of Mississippi not to block Meredith’s 
admission, not to interfere with his attendance, and not 
to discriminate against him in any way whatsoever because 
of his race.“ That was in the afternoon of September 13 
(R. 2341-80). That evening, Mississippi Governor Ross 


Barnett went on statewide television and radio, including 
WLBT, and stated that Mississippi would stand up to the 
Federal Government and resist integration. (R. 2414). 
Contrary to what the U.C.C. says in its brief (p. 15), 
the speech of Governor Barnett which was broadcast over 
all Mississippi television and radio stations, was not an 
“editorial’’ of Station WLBT. 


WLBT broadeast five editorials from September 12 to 
September 21, 1962, to-wit: September 12, 14, 17, 19 and 21. 
The last editorial, on September 21, 1962, was broadcast 
nine days before violence erupted at Ole Miss. WLBT 
ceased editorializing on the situation at Ole Miss because 
the Board of Directors of Lamar decided that WLBT “could 
do no good’? by continuing to editorialize (Tr. 842; R. 
2344-45). 


18 Meredith v. Fair, 9 L.Ed. 24 43, 83 S.Ct. 10 (Sept. 10, 1962). 
14 Meredith v. Fair, 306 F.2d 374, at 378 (5th Cir. 1962). 
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The WLBT editorials in September 1962 were given by 
Fred Beard, the then general manager of Station WLBT. 
They are a mixture of praise for Governor Barnett and the 
elected officials of Mississippi for their stand to “prevent 
integration of the public schools in Mississippi” and to 
preserve the “state sovereignty of Mississippi, and thereby 
the state sovereignty of all of the states.” These editorials 
did not call for open defiance of the United States govern- 
ment; did not call for disobedience of law and order; did 
not constitute a call to arms; did not urge people to go to 
Oxford, Mississippi, to oppose federal troops; and did not 
advocate violence or unlawful behavior (Tr. 840-41; 903-10, 
R. 2433-37). 


The final series of editorials WLBT carried lasted a to- 
tal of one minute each, and at the most were broadcast two 
times on any one particular day. The five editorials—Sept. 
12-14, 17-19, and 21—thus accounted for at most 10 minutes 
of WLBT broadcast time during that 10-day period. WLBT 
stopped broadcasting editorials nine days before any riot- 
ing erupted at Ole Miss. In that nine-day period, WLBT, as 
an NBC-TV affiliate, broadcast all of the Huntley-Brinkley 
reports (5 days per week, 30 minutes daily) and all other 
network news shows, all of the WLBT local newscasts, 
special NBC-TV network specials, beamed from the 
studios to the nation (R. 2380, 2384-85) and finally, be- 
fore the rioting began, on the night of October 1, 1962, the 
nation-wide television address of President Kennedy urg- 
ing the citizens of Mississippi to allow the integration of 
Ole Miss. (R. 2376). 


On October 1, 1962, at 7:15 a.m., the morning following 
the first night of rioting at Oxford, WLBT broadcast the 
first clear call heard in the State of Mississippi to end the 
mob violence. This call came from the then president of 
Lamar Life Insurance Company, William Mounger. 
Mounger urged Governor Barnett to 


“go to Oxford and stand up before these rioting crowds 
and explain to them that he has based his entire case 
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on the law and the Constitution of the United States 
of America; and that it is not his desire that violence 
be carried forward. I make an appeal to the Governor 
that he use our state officers and arrest men like Gen- 
eral Walker who have come into our state and incited 
our students and citizens in this state to violence... . 
Some of you may know, I am the president of the La- 
mar Life Insurance Company, which in turn owns 
WLBT. . . . I plead with you today, to stand up and 
realize that we are together citizens of the United 
States—that our differences must be settled with law 
and order and Constitutional government. And in 
closing, let me urge again that the Governor of our 
great state go to Oxford and stand up before the crowd 
and plead for law and order and against the disorder, 
against the violence, to further protect the lives which 
are to be endangered within the next few days.”? (Tr. 
926-27; R. 2370-74). 


Following Mounger’s statement on the Oxford situation, 
that very day Governor Barnett and Mayor Allen Thomp- 
son went on WLBT and urged the citizens of Mississippi 


to end all violence.™® 


That is the record of WLBT, the first station in Missis- 
sippi to broadcast a call to end the violence. With that as 
the background, the depth of U.C.C.’s irresponsibility in 
this proceeding is revealed in its charge, made for the first 
time in its brief to this Court, that WLBT ‘‘must bear a 
large measure of responsibility for the bloodshed and death 
which occurred at Oxford on September 30, 1962.” (U.C.C.’s 
Brief, p. 53). That statement clearly reveals the unfounded 
and emotional charges that the U.C.C. hurls shamelessly 
and mindlessly at WBLT. This charge was not made by 
U.C.C. at the long hearing at Jackson, or in any of its briefs 
before the Hearing Examiner or the Commission. Rather, 
U.C.C. waited until the record came before this Court, and 


15 Governor Barnett, in a statement broadcast over WLBT, stated: ‘‘I 
now prayerfully urge each citizen to remain at home in his community, We 
must not have violence, Law and order must prevail.’’ (R. 2368-69). 
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then hurled its raw, unproven emotional charge at WLBT. 
The tactics of U.C.C. are clear. Once a charge is met and 
disproved by WLBT, a more flagrant, violent, if not fanati- 
cal charge replaces it. 


Another example of U.C.C.’s tacties is the charge that 
during the “Ole Miss” crisis in 1962, WLBT “urged defiance 
of the law without a single expression of the opposing view- 
point.” (Brief, p. 53). Yet, none of the WLBT editorials 
contain any reference to violating the law. And, on Septem- 
ber 12, 1962, Bill Minor in his “Comment” program pointed 
out the difficulty in asserting the doctrine of interposition, 
used by Governor Barnett as the legal basis for his stand 
against the Federal Government. (R. 2292). Moreover, in 
July and August, 1962, Dick Sanders editorialized against 
disobedience of the law either by elected officials or civil 
rights demonstrators. (R. 2429-31). Yet, this is charac- 
terized by the U.C.C. as urging ‘‘defiance of the law without 
a single expression of the opposing viewpoint.’’ 


We are now in the never-never land of U.C.C.’s treatment 
of words. Repeatedly throughout U.C.C.’s brief, particularly 
in the discussion of the WLBT editorials and the Citizens 
Council Forum programs, such words as “states’ rights,” 
“pro-integration,” “integration,” “segregation,” and similar 
terms are freely tossed about. The precise definitions of 
such labels, and what they mean to various individuals at 
various times, are always subject to question. 


U.C.C. is thus reduced to the incantation of labels, which 
create wholly meaningless arguments, and reveal no facts 
whatsoever.’* This same incantation, insisting that ‘‘states’ 
rights’’—wherever used—and in whatever context—always 
meant segregation, cannot be accepted. It now is clear that 
U.C.C.’s attempts to translate its personal disapproval 


16 The U.C.C. throughout this proceeding had no hesitancy in applying labels 
to everyone, and everything, in sight. But even the Director of the U.C.C.’s 
Office of Communication objected to the label of “liberal” when applied to him. 
(Tr. 1609-10). m 
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of Fred Beard and WLBT into a viable claim has failed. 
With no factual basis for its charges, U.C.C. is reduced 
to name calling. 


(3) Citizens’ Council Forum 


This program was a nationally broadcast program which 
was not produced by and did not originate at WLBT. It 
consisted of interviews of elected officials and other news- 
worthy people (Tr. 796-99). It was not a regular WLBT 
program (Tr. 798; R. 3770). 


In 1962, Medgar Evers wished to present a program 
favoring integration, contending that such a program would 
in effect be a reply to the general views of the Citizens’ 
Council. (R. 3651). WLBT refused, pointing out that the 
topics of segregation and integration had in fact not been 
discussed. (R. 3770). For example, the program of June 
24, 1962, preceding Evers’ request on June 28, discussed 
regulation of preachers and ministers (R. 3770). 


It is clear that Evers’ “‘reply’’ to the Forum program 
had nothing to do with the programs which had been 
broadcast. The record shows that the Citizens’ Council 
Program was carefully reviewed to avoid airing views on 
segregation (R. 2334; Tr. 798-99; R. 2296-99; Tr. 1002-03). 
The claim that Evers was denied an opportunity to reply 
is unsupported on the record and was correctly rejected by 
the Commission.2” 

(4) Comment 


The WLBT ‘‘Comment”’ series began in 1954, initially 
as part of a half-hour weekly news program. It was not 
until the period from 1960 through September, 1964, that 


17 The general notoriety of the Citizens’ Council on racial issues clearly did 
not give Evers the right to reply to their views until those views were in fact 
aired by the station. Because U.C.C. never proved the presentation of issues to 
which Evers sought to reply, they have no right to complain about the sta- 
tion’s refusal of equal time. Letter to Mr. Lawrence M. C. Smith, 25 P & F 
Radio Reg. 291 (1963); Fairness Primer, 2 P & F Radio Reg. 24 1901 
(1964). 
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‘‘Comment’’ was presented as a regular five-minute daily 
feature of the half-hour, 6:00 to 6:30 p.m. local news seg- 
ment presented by WLBT immediately following the 
Huntley-Brinkley report. (R. 2348; Tr. 1049-50; R. 2967). 
“<Comment’’ consisted of both commentary and analysis, 
providing viewers with a cross-section of informed opinion 
on important local, state, national, and international issues 
of the day (Tr. 1049, 1133, 1388, 1243; R. 2967). Each 
“‘Comment”’ program closed with a statement which recog- 
nized that those with opposing views might wish to respond 
and represented that requests for equal time would be 
considered by the management. (R. 2968). Such requests 
were made and granted. (See, e.g., R. 2969). 


The four regular members of the ‘‘Comment”’ panel dur- 
ing the 1960-64 period were all professional, nationally- 
honored journalists. Those four participants were: 


(a) Wilson Minor: Minor, the Jackson, Mississippi cor- 
respondent for the New Orleans Times-Picayune for the 
past twenty years, is also the Mississippi correspondent for 
the New York Times and Newsweek magazine (Tr. 
1141-43). 


As previously noted, Minor has won numerous awards 
for reporting, the most notable of which is the Louis Lyons 
Award, which had only been given two times previously, to 
Edward R. Murrow posthumously, and to the Vietnamese 
war correspondents as a group. 


Minor’s comments covered a variety of topics: from the 
resurgence of the Ku Klux Kian in Mississippi (which he 


18 For the text of the citation of the award, see p. 18, footnote 3, supra, 
It is also interesting to note that one of U.C.C.’s witnesses—Hodding Carter ITI— 
was one of the Neiman Fellows in 1966, and was the person who presented 
Minor with the award in Jackson (Tr. 1146). Oddly, Carter testified in 1967 
that Minor’s comments were ‘‘hardly controversial.’’ (Tr. 703). Yet, the 
award which Carter presented to Minor read in part that Minor had ‘‘eon- 
sistently blown open the doors of a closed society.’? Presumably Carter’s 
testimony depends on the occasion on which it is given. 
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discussed on his last program on September 18, 1963) 
(Tr. 1149) to medical care for the aged. (See RB. 3037-3062, 
3957-3959 for a partial list of the ‘‘Comment?’ programs 
presented by Minor, and the topics he discussed.) 


(b) Oliver Emmerich: Emmerich is the editor and 
publisher of the McComb Enterprise-Journal, McComb, 
Mississippi. Emmerich has received several national awards 
for editorial writing, including the Sigma Delta Chi Na- 
tional Honorary Journalism Fraternity Award, and the 
Freedom Foundation Award. Emmerich, because of his 
editorial stance favoring the Civil Rights movement and 
opposing violence, has himself been the victim of a physical 
attack by a white man in McComb (Tr. 1377-80). 


Emmerich’s comments cover a spectrum of topics as 
broad as those of Minor. Emmerich discussed an attack 
on six journalists in MeComb in December, 1961; the neces- 
sity to maintain a free press; the treatment of racial news 
on radio, television, and in the newspapers and the fact 
it was not overplayed; and the disrespect shown Adlai 
Stevenson during Stevenson’s Dallas visit (Tr. 1379, R. 
2948-2966 ; 2994-3017). A representative list of Emmerich’s 
comments appears at R. 2994-3017, 3961-3963 n. 1. 


(ce) Kenneth Tolar: Tolar, until his recent death, was 
the Jackson, Mississippi, correspondent for the Memphis 
Commercial-Appeal (Tr. 1390). At the time of his death, 
Tolar had been the Commercial-Appeal Mississippi corre- 
spondent for nearly thirty years, and was considered the 
dean of the Mississippi press corps (R. 2348-56). Tolar’s 
comments ranged from the challenge posed by Mississippi’s 
young Democrats to the parent state organization of the 
Democratic Party, to criticism of Governor Barnett’s veto 
of bills establishing legislative investigating committees. 
(R. 2970-2993). A more complete list of Tolar’s comments 
appear at R. 2970-93, 3967. 


(d) Dick Sanders: As previously noted, Sanders came 
to Jackson in January, 1954, as a news reporter for WLBT. 
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Now with the ABC-TV news bureau in Washington, D.C., 
Sanders became the WLBT news director in June, 1954. 
From that date until October, 1965, Sanders was in charge 
of the WLBT news department (Tr. 1009-10). Sanders, a 
native of Chicago, taught journalism at Millsaps College 
in Jackson, and held various offices in professional journal- 
ism societies and organizations (Tr. 1006-08, 1045). 


Sanders’ comments were his own, and did not purport 
to reflect in any way the official position of the management 
of the station on any of the issues about which he com- 
mented (Tr. 883, 1089-95). Sanders’ comments covered a 
wide range of topics—from praising editor Hazel Brannon 
Smith, for which an equal time request was granted (Tr. 
1053) to criticizing the unpledged elector system in Mis- 
sissippi in 1964, for which equal time was also granted 
(Tr. 1053). A partial list of the Sander’s comments ap- 
pears at R. 3018-3036; 3964-66. 


The fifth day of the week was not filled by any regular 
commentator, but was rotated for approximately two years 
among the weekly newspaper editors within the WLBT 
viewing area. (R. 2967; 2349-50). One of the weekly news- 
paper editors who appeared was Hazel Brannon Smith, the 
editor of the weekly Lexington, Mississippi, Advertiser. 
In 1964, Mrs. Smith won the Pulitzer Prize for ‘‘adherence 
to editorial duties in the face of great opposition’”’ (Tr. 
1241). She appeared at least three times on ‘‘Comment’’ 
(Tr. 1243), and on one appearance discussed the importance 
of maintaining a free press, and on another the anniversary 
of the founding of the Mississippi 4-H Clubs (Tr. 1243). 


Because of the difficulty of getting the weekly editors to 
continue to come to Jackson to participate in the weekly 
“‘Comment”’ programs (Tr. 856), eventually Tom Q. Ellis, 
the clerk of the Mississippi Supreme Court, became the reg- 
ular Friday commentator. Ellis, an elderly man in his mid- 
70’s during the period that he was on the ‘‘Comment’’ pro- 
gram (Tr. 1390), at one time held the highest rank in the 
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Masonic Order in the world (R. 2350). Ellis’ comments 
ranged from an Ode to the United States Flag (R. 3064), 
to denunciation of the Supreme Court for its school prayer 
decision (R. 2268). (A more detailed list of the Ellis Com- 
ments is set forth in R. 3663-69; 3969). 


Following the departure of Minor from the ‘“‘Comment”’ 
show in September, 1963, Father Bernard Law became a 
regular on the ‘‘Comment”’ series. Father Law is a Catholic 
priest, and the editor of the Mississippi Register (Tr. 1511). 
Father Law’s comments discussed Governor George Wal- 
lace and the fact that the Civil Rights issue was “a reli- 
gious and moral issue,’’ (R. 3198-99); the murder of 
Medgar Evers (R. 3206-7) ; the 1964 Civil Rights Summer 
(R. 3208-9); and the meaning of the death of President 
Kennedy (R. 3204-05). 


In addition to these regulars who appeared on “‘Com- 
ment,”’ others appeared occasionally as guest commentators. 
Often, these others would take exception to one of the 
“‘Comment”’ programs presented by one of the regulars, 
and would ask for equal time (R. 2840-45; R. 2968). There 
is no evidence that WLBT ever denied a request for equal 
time. 


An examination of the record will show that any resem- 
blance between the ‘‘Comment”’ program actually presented 
by WLBT and the ‘‘Comment’’ program described in 
the U.C.C. Brief must be confined to the name of the 
program. Tom Ellis appeared as a regular only during 
the final two years of the program. Mary Cane was a 
newspaper editor who appeared in reply to a comment 
by Sanders praising Hazel Brannon Smith (Tr. 1053) ; 
Bill Simpson appeared only once, and his appearance re- 
sulted in an equal time request from Charles Evers, which 
was granted (R. 3197). Evers was not the only Negro to 
appear on ‘‘Comment,’’ as the U.C.C. would have this 
Court believe (U.C.C. Brief, pp. 11, 18). The Reverend 
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Charles Jones, a civil rights leader, and a Negro, appeared 
in 1963 to comment on the COFO summer (R. 3667). 


Appellants state that ‘‘only the equal time [Comment]”° 
favored integration,’’ although ‘‘some of the Comment 
programs discussed integration from the white moderate 
point of view.’’ (U.C.C. Brief, p. 18). Once again we have 
the problems of labels. One need only look at Father Law’s 
programs to see the absurdity of this charge (R. 3198- 
3209). Moreover, Sanders, Minor, and Emmerich pre- 
sented consistently the pragmatic approach on civil rights. 
Whether or not these met the subjective standards of par- 
ticular individuals (who rarely sought equal time) was, 
as the Commission noted, irrelevant. The “¢Comment’’ 
program could not, by any reasonable interpretation, be 
construed as a discussion favoring segregation. 


WLBT placed no restriction on any of the commentators 
who appeared on ‘‘Comment”’ as to the content of the pro- 
gram, or the subject of their comments, except to keep 
generally within the bounds of good taste and proper form 
(Tr. 960-61, 1244, 1512). Thus, while none of the com- 
mentators who appeared on ‘‘Comment’’ were restricted 
to subject matter which they discussed, U.C.C. seems to 
feel that the only issue worth discussing on ‘<Comment’’ 
or anywhere else on WLBT was what it defined as ‘‘favor- 
ing integration.”” Yet, Hazel Brannon Smith—who re- 
ceived her Pulitzer Prize because of her editorials favor- 


19 Appellants mention (U.C.C. Brief, p. 11) that Perey Greene, the editor of 
the Jackson Negro newspaper, was invited to appear on «¢Comment’’ but then 
attempt to discredit him as an unacceptable Negro spokesman. (Ibid.) One 
of the U.C.C. witnesses charged that Percy Greene was an employee of the 
Citizens’ Council at one time. (Tr. 659). Whatever inference is supposed to 
be drawn from this statement is more than rebutted by the fact that the presi- 
dent of Tougaloo College, Dr. George Owens, ono of the U.C.C. witnesses, 
named Greeno as one of four Negro leaders with whom WLBT should discuss 
programming in 1965. (Tr. 574). There is also evidence that other Negroes 
wero invited to appear on WLBT, but that very few of them chose to do so 
(Tr. 834). 


20 Presumably the Comment by Charles Evers. (R. 3197). 
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ing integration and a free society—did not discuss ‘‘in- 
tegration’? when she appeared on ‘‘Comment’’. She 
recognized, as did WLBT, that there are other issues of 
interest to television viewers.” 


(5) “Public Service Announcements” 


U.C.C. complains that there were not sufficient public 
service announcements broadcast for Negro organizations 
during the 1961-64 renewal period (U.C.C. Brief 9-10). 
However, the list of public service organizations for which 
announcements were made during the period June 1, 1961, 
to May 31, 1964 (as received in evidence), was not a com- 
plete list of all of the organizations for which announce- 
ments were broadcast. Looking at the ‘‘Bee Bulletin 
Board’’ program alone—which was broadcast five times 
a week—287 announcements would be less than one an- 
nouncement per day in one year. Yet, during the three- 
year renewal period, the ‘‘Bee Bulletin Board’’ would 
have been on 780 times, and if limited to only one announce- 
ment per show, more than twice as many announcements 
would have been broadcast than the number shown in the 
U.C.C. Exhibit 5 (R. 3490-3515). Thus, there is no accurate 
way to tell either the number of organizations of any type 
for which broadcasts were made, or the number of Negro 
organizations for which WLBT broadcast public service 
announcements. 


Even the list of approximately 958 organizations—some 
123 which are Negro—for which some 1,612 public service 
announcements were broadcast over WLBT during the 
period Mareh, 1964 to March, 1967 are not all of the or- 
ganizations or all of the public service announcements 
carried during that period (Tr. 1401). They are merely 


21Comment programs (R, 2967-3079) ‘‘are a random sample of commen- 
taries by various participants over the period of time in which WLBT pre 
sented this series of programs’’. (Tr. 1390). The ‘‘Comment’’ program— 
after appearing daily for five days a weck for more than four years embodying 
some 600 programs—went off the air in 1964. 
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some of the organizations, and do not include all announce- 
ments for Negro organizations. For example, none of the 
announcements which appeared on Reverend Newsome’s 
‘‘Civic Calendar’? program on Saturday mornings are 
included in the list of organizations (Tr. 1426). 


U.C.C. also states that none of the releases sent to WLBT 
by Tougaloo College and the NAACP were ever aired until 
after renewal was applied for. This is another misstate- 
ment of the record. Tougaloo College releases were given 
coverage twice in 1961 (Tr. 494, 504) and in 1962 (Tr. 615). 
No other specific releases were cited by U.C.C. The record 
reference which U.C.C. cites concerning NAACP announce- 
ments is to Charles Evers’ testimony, as follows: 


Q. Limiting yourself to the period (before) April 15, 
1964, did the NAACP send an announcement to the 
station during that period? 


A. Yes, we sent in—I remember clearly sending in one 
on our state conference in November. . . . I don’t 


remember ever hearing it. I can’t say they didn’t 
do it, but I can’t remember ever hearing them an- 
nounce it during our 1964 state conference meeting 
here in Jackson. (Tr. 1477-78) 


This testimony cannot, under any circumstances, support 
the statement by U.C.C. that NAACP announcements sent 
to WLBT were not aired during the period prior to April 
15, 1964. Thus, there is no proof in the record of any 
NAACP releases which WLBT refused or failed to air. 


Further, the only specific instance to which Evers makes 
reference in the above-quoted testimony refers to the state 
NAACP conference in November, 1964—after the end of 
the renewal period. Yet, announcements were aired on 
the ‘‘Bee Bulletin Board’’ regarding the 1964 state NAACP 
conference held in Jackson (Tr. 1543-44). In March, 


22 Evers also testified that he listened to the ‘‘Bulletin Board’’ because 
everybody liked to listen to it. (Tr. 1510). 
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1965, the ‘‘Bee Bulletin Board’’ again carried an announce- 
ment that the NAACP would sponsor Jackie Robinson at a 
public mass meeting on March 13, a Saturday. Announce- 
ments were made on the ‘‘Bee Bulletin Board’’ on Thurs- 
day and Friday, March 11 and 12, 1965 concerning that 
NAACP meeting. (R. 3224; Tr. 1542, 1549-50). Thus, the 
statement that releases sent to WLBT by the NAACP were 
not aired is completely untrue and has no basis in the 
record. 


(6) Courtesy Titles and Racial Identification 


U.C.C. contends that five witnesses testified that WLBT 
did not use the courtesy titles ‘‘Miss’’ or ‘‘Mrs.’’ in men- 
tioning Negro women while only two witnesses, WLBT’s 
past and present news directors, testified to the contrary 
(Brief, pp. 12-13). From this mathematical exercise, 
U.C.C. would have the Court believe WLBT did not gen- 
erally use courtesy titles for Negro women. But consider 
the record evidence: WLBT’s news director and principal 
news announcer during the renewal period 1961-1964, Dick 
Sanders, testified that WLBT followed the ‘generally 
accepted practice which the wire services used’’ and which 
was used by United Press International then and now 
(Tr. 1039-1042), i.e., the word ‘‘Mr.’’ is not used in con- 
nection with any individual other than the President of 
the United States and the Chief Justice of the Supreme 
Court. Other titles, such as Senator, Governor, Mayor, 
are used the first time a name is used, but thereafter only 
the last name, or a statement such as ‘‘the Governor said’’ 
is used. (Tr. 1039-42; 1221-22). Sanders testified that he 
never differentiated between Negro and White with the 
title ‘‘Mr.’’ (Tr. 1094). 


The courtesy title ‘‘Mrs.’? or ‘‘Miss’? was not used 
normally until the second time a woman’s name was used. 
This policy has been followed at WLBT since 1954. (Tr. 
1039-42, 1085-86, 1094, 1221-22). Indeed, contrary to 
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U.C.C.’s allegations, WLBT even received complaints from 
presumably white viewers because it used the courtesy title 
“‘Mrs.”’ to refer to N egro women (Tr. 2488, 2701). 


Two of U.0.C.’s witnesses (Dr. and Mrs. Owens) spe- 
cifically complained that the title ‘“Mrs.”? had not been 
used in connection with two N, 
cratic Party candidates Mrs. 

Annie Devine 


he courtesy 
Hamer and 
Mrs. Devine, and a third Negro woman candidate, Mrs. 
Victoria Jackson Gray (R. 2596-2602; see also Tr. 695). 


Thus, the record Supports the conclusion that, as a 
cepted journalistic 
s for both Negroes 


(7) Network Programming 


Perhaps nowhere in the U.C.C. Brief is the presentation 
more misleading than under the heading ‘Network Pro- 
gramming’’ on pages 20-21. By carefully limiting its 


referred to as Negro or y 
to the story. - - : 2 2 88), 
m is made that there was uncontra- 
id “Comment” commentator Tom Q. 
i Supreme Court, used “nigger” and 
ort this finding. No specific instance 
Ellis used the term. Dick Sanders 
use the word “nigger” over WLBT, 
is supposed to have used the word. 
word “Negro” 
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argument to certain ‘‘regularly scheduled’’ network pro- 
grams and by attempting to convey the impression that 
special network shows were not broadcast because Mr. 
Beard thought they might cause violence, U.C.C. has pre- 
sented a totally distorted picture of the record2‘ Here is 
what it really shows: 


WLBT is and has been an affiliate of both the National 
Broadcasting Company (NBC) and the American Broad- 
casting Company (ABC). It is, however, primarily an 
NBC affiliate. As such, it presented and presents predomi- 
nately NBC programming, including NBC documentaries 
and news reports. For example, WLBT carried the ‘‘To- 
day’’ show, with all of its news reporting and news fea- 
tures, and in the evenings, the ‘‘Huntley-Brinkley Report”’. 
But WLBT also carried ABC news reports and documen- 
taries, with the late evening news from ABC being carried 
during the period from 1960 through 1964. Further, WLBT 
carried network news specials concerning various events, 


including events relating to racial problems (R. 2438-2459, 
R, 2375-95 ; Tr. 1013-15; Tr. 847, 940; R. 2795-2812, 2846-70, 
3213-22, 3285-3371). 


Thus, WLBT carried at least ten (10) network specials 
during the nine-day period surrounding the Meredith ad- 
mission to the University of Mississippi (R. 2375-2382, 
2438-2459). These were all of the shows which NBC pre- 
sented over television on the Meredith admission to Ole 


24 It is interesting to note how U.C.C, ‘‘backs and fills’? in first presenting its 
Position to the Commission and then to the Court. Before the Examiner, U.C.C. 
argued in its proposed findings that there were “12 network special programs 
listed by NBC as dealing with integration and available to affiliates between 
July I, 1962, and August 31, 1963” (R, 2438-58). U.C.C. urged that “at most” 
WLBT carried only 6 of these 12 specials and, particularly, failed to carry 
President Kennedy’s address of June 11, 1963 concerning Civil Rights legislation 
(U.C.C. Proposed Findings, R, 3824). As a matter of fact the record before the 
Examiner showed that WLBT carried 11 of the 12 network specials on civil 
rights including President Kennedy’s address (R. 2376-80, R. 2853, 2835). Caught 
in this monumental record error, U.C.C. now blithely shifts to a charge that 
WLBT failed to carry regularly scheduled network shows, with no mention of 
the numerous civil rights “specials” which it carried. 


42 


Miss, and all were carried by WLBT (R. 2438-59, 2375-82; 
Tr. 858-59; R. 2846-70). In addition, in certain instances, 
WLBT newsmen played an active role in preparing and 
presenting the programs, and in most instances the WLBT 
studios were used to feed the story to the networks (Tr. 
1015-18, 867-68) .* 


WLBT carried many other network public service pro- 
grams both before and after 1964 dealing with various 
issues of the day, including civil rights. These included 
such programs as the NBC White Paper on Red China, 
the August 1963 ‘‘March on Washington,”’ the John Glenn 
Space Shot, President Kennedy’s 1963 address on proposed 
Civil Rights legislation, a special on the Chaney, Goodman 
and Schwerner civil rights murders in Mississippi, the 
funeral of Malcolm X, a ‘‘Meet the Press’’ special on 
‘““Black Power’? featuring Roy Wilkins, Whitney Young, 
Floyd McKissick, Stokely Carmichael, Rev. Martin Luther 
King, and James Meredith.* 


In view of the foregoing, U.C.C.’s further statement 
under another heading of its brief on network programming 
(p. 24) that ‘‘WLBT did not offer any analysis of the 
network programs dealing with integration and civil rights 


25 An example of how WLBT newsmen cooperated with NBC news in prepar- 
ing a special news documentary is the coverage of the events in Mississippi on 
October 6, 1962, five days after the admission of Meredith to Ole Miss. Due to 
the presence of Federal troops in Oxford, the Homecoming Football Game of 
the University of Mississippi was transferred from the campus at Oxford to 
Jackson. This date was also the Homecoming date for Jackson State College, the 
Negro college in Jackson, whose Homecoming Parade was scheduled for that 
same day through the downtown city of Jackson. NBC ordered a half-hour live 
program from Jackson for that afternoon to report the day’s activities. This 
program was originated through the WLBT studios and the full facilities of the 
station were used to assist the NBC crew. The WLBT remote bus telecast and 
put on video tape a portion of the ballgame, while an NBC film crew with 
WLBT’s news director, Dick Sanders, criss-crossed Jackson filming the activities 
of the day. The program was broadcast over the NBC television network and 
carried by Station WLBT (R. 2337-2339, Tr. 1016-18). 


26 For a more complete listing of NBC special public service programs which 
wero carried by WLET during this period, see R. 2846-70. 
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which it chose to broadcast, and those which it has chosen 
not to broadcast, either before or after its renewal appli- 
cation”’ is totally unjustified and flatly contrary to the 
record.” 


Finally, U.C.C.’s charge that it was deprived of an op- 
portunity to examine WLBT’s logs in regard to network 
programs (U.C.C. Brief, p. 20) must be answered. Prior 
to the commencement of the hearing, both Lamar and 
U.C.C. filed formal demands for the production of docu- 
ments, including logs. The demands were disputed, vigor- 
ously litigated, and the matter appealed by both parties 
through the Commission’s Review Board and finally to the 
full Commission.** On April 28, 1967, three days before the 
hearing was to begin in Jackson, the Commission ruled that 
U.C.C. could examine WLBT’s logs, scripts, tapes, and 
transcripts from January 1, 1962 to date with examination 
limited to documents relevant to the first two issues in the 
proceeding (R. 2235-22354). 


At an informal pre-trial meeting on Saturday, April 29, 
1967, counsel for U.C.C. requested certain documents pur- 
suant to that order, namely the logs of WLBT from 
March 1-7, 1964, September 11-October 1, 1962, July 1, 
1962-June 30, 1963. These logs were supplied to U.C.C. 
prior to the commencement of trial (Tr. 77). Thereafter, 
box loads of logs were supplied to U.C.C. at its hotel suite 
where U.C.C. had a xerox machine installed and made 
copies as desired. The logs were available to U.C.C. in its 
hotel suite for the better part of a week (Tr. 1452). The 
Examiner warned U.C.C.’s counsel on the first day of 
hearing not to wait until the end of the hearing to demand 


27 Mr. Beard’s testimony in regard to network programs is also taken out of 
context (U.C.C. Brief, p. 21). He testified it was a “rare thing” for a network 
show—of which there were hundreds from NBC and ABC—to be deleted because 
it might cause violence (Tr. 936-37). 


- 2100-08, 2112-2114, 2116-27, 2133-36, 2139-42, 2158-61, 2164-76, 
2187-88, 2191-97, 2198-2203, 2204-09, 2210-13, 2914-2217, 2918-93, 
225-2232, 2235-2235-A.) 


44 


documents. Further lists of documents were then presented 
by U.C.C. to counsel for Lamar on May 1 and May 5, 1967. 
To the extent the documents were available and required 
to be produced, they were supplied to U.C.C. (Tr. 580-589, 
767-777). The logs and other documents remained in the 
hearing room and were available to U.C.C. throughout the 
course of the hearing. On May 12, 1967, after the hearing 
had been in progress for 12 days and after U.C.C. had 
had the logs in its hotel suite for copying for the better 
part of a week, counsel for U.C.C. again requested the logs 
for copying (although they were at all times available for 
his examination or that of his associate and clients during 
working hours). Lamar objected and the Examiner and 
Broadcast Bureau agreed that U.C.C. had had full oppor- 
tunity to use the logs (Tr. 1448-1454). 


(8) Service to Community Organizations 


U.C.C. notes in its brief (p. 8) that WLBT called 23 
leading citizens, all White, as witnesses, and that only one 
Negro testified for WLBT.” However, it should be noted 
that among the WLBT witnesses were persons who had 
played an active role in the Civil Rights movement in 
Mississippi, among them: (1) Mrs. Jane Schutt, the first 
Chairman of the Mississippi Advisory Commission to the 
United States Commission on Civil Rights (Tr. 1552-53) ; 
(2) Father Bernard Law, the Editor of the Catholic News- 
paper in Mississippi, The Mississippi Register; (3) Ken- 
neth Dean, Executive Director of the Mississippi Council 
on Human Relations, one of the few bi-racial organizations 
in Mississippi (Tr. 1117-37); (4) Mrs. Hazel Brannon 
Smith, the Pulitzer Prize winning editor of the Lexington, 


29 While U.C.C. goes outside the record to attempt to discredit the Negro 
minister who testified for WLBT—the Reverend Mr. Newsome—the record re- 
flects that Mr. Newsome’s program on WLBT was considered one of the best 
ways to get to the Negro community by the people who were launching the 
Jackson Head Start Program in 1965. The co-chairmen of the Jackson Head 
Start Program were Mr. Henry Briggs, the Public Relations Director of Tougaloo 
College, and Mr. Ezelle (see p. 45, infra). (Tr. 1109-10). 
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Mississippi, Advertiser, one of the state’s leading advo- 
cates for integration (Tr. 1238-43) ; (5) Oliver Emmerich, 
the award-winning editor and publisher of the McComb, 
Mississippi, Enterprise-Journal, an advocate of civil rights 
(Tr. 1374-85) ; and (6) Robert Ezelle, who has been active 
in various civil rights organizations, and who was the 
President of the Jackson Chamber of Commerce when it 
adopted one of the first resolutions in the South supporting 
the Civil Rights Act of 1964 (Tr. 1104-1115). 


Other community leaders, appearing as WLBT’s public 
witnesses, attested to the station’s attentiveness to the 
needs of such community organizations as the Jackson 
Chamber of Commerce, the Hinds County March of Dimes, 
the Red Cross, Millsaps College (integrated), Rotary Club, 
Mississippi State Bar Association, the Jackson Little 
Theatre, the Lion’s Club, Home Builders Association, the 
Jackson Opera Guild, the Mississippi Employment Service, 
the Social Security Administration, the New Stage Theatre, 
the Shriners, Mississippi College, the Mayors Offices of 
Jackson and Greenville, the Greenville Chamber of Com- 
merce, the Jackson Jaycees, the Mississippi Authority for 
Educational Television, holder of a construction permit 
for an educational station in Jackson (whose antenna and 
transmitter will be located on WLBT’s tower and property 
at WLBT’s expense), Aleorn A&M College (Negro), Mis- 
sissippi Valley State College (Negro), Piney Woods School 
(Negro), Belhaven College, the Junior League, Jackson 
Symphony League, the City of Vicksburg, Hinds County 
Agricultural Agent, State Vocational Training Office, and 
the Mississippi Economie Council. (Tr. 1162-72, 1190-1199, 
1268-1307, 1317-1321, 1337-1343, 1345-1348, 1367-74; R. 
2474-75) .*° 


80 U.C.C. stipulated the testimony of several WLBT witnesses to the effect 
that WLBT provided programming and public service spot announcements for 
Alcorn A&M and Mississippi Valley State Colleges, both Negro, and for Piney 
Woods School, also Negro. (R. 2474-75). The record also shows service to 
Jackson State College (Negro) (sec page 48, infra). U.C.C.’s contention 
that WLBT produced only one Negro witness is thus clearly misleading. 
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The brief amicus filed herein by the American Civil 
Liberties Union complains that WLBT has failed to take 
positive steps to ascertain the needs of its community. 
WLBT submits that the long parade of public witnesses 
who came to its defense in the hearing room, including 
responsible leaders in organizations devoted to civil rights 
causes, as described above, several Negro and integrated 
colleges, and the various major community organizations in 
Jackson and surrounding cities, provides positive proof that 
WLBT not only ascertained the needs of its service area 
but, in fact, has adequately served the needs found. 


(9) Improvements in Performance Since 1965 


The record clearly demonstrates that WLBT operated 
in the public interest in the pre-application period, 1961- 
1964. For this reason, WLBT has never relied solely upon 
post-application performance to justify renewal. Its per- 
formance has, however, continued to grow and improve. 
As Fred Beard noted: 


There are a lot of things that happen today in Jackson, 
Mississippi that could not have happened without 
problems, serious problems ten years ago... So as 
the networks mellow . . . as the people mellow, it is 
the circumstances that everything will change accord- 
ingly. (Tr. 952). 

Indeed WLBT contributed to that change in Jackson. 
Contrary to U.C.C.’s ‘‘record,’’ the official record showed 
WLBT’s willingness to meet the needs of the community 
as a whole. (See pages 33-45, supra.) U.C.C.’s witness 
Charles Evers testified that in 1965: 

. all of the top men of the station and we had a 


long talk and we got together and started working out 
some plans... 


Since then it [the station] has been moving gradu- 
ally, but it has been moving. (Tr. 1506). 


The U.C.C.’s Brief would deny the improvement noted 
by three of its own witnesses, Evers, (supra), Dr. George 
Owens, President of Tougaloo College (Tr. 564) and one 
of the original petitioners, Dr. Aaron Henry (Tr. 554). 
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However, the evidence speaks for itself; the U.C.C. again 
has failed to pay attention even to its own witnesses in 
its attempt to rewrite the record. 


Further, contrary to U.C.C.’s ‘‘mythical record,’”? WLBT 
has restructured its ‘‘Teen Tempo Show”? to include Negro 
students on a regular basis. This is not a dance program, 
but features a full range of high school activities from 
debate teams, foreign language skits to modern dance (Tr. 
1446). Working with the Jackson Public School Coordi- 
nator, a Negro (Tr. 1525), a plan has been implemented 
under which the Jackson School System, which is desegre- 
gated, schedules all the schools in the Jackson area (Tr. 
1525-26). Each school selects its own representatives and 
schools have sent both Negro and White students (Tr. 
1445-46). Both Negro and White announcers are used in 
the show. Thus, the record substantiates the station’s 
continual improvement in the conduct of such programming. 


In like fashion, since the 1961-64 renewal period, WLBT 
has included Negro ministers within its ‘‘Mid-Day Devo- 
tional”? program (R. 3612, Tr. 1531, 1436-40, 1535-36). 
A new provocative forum discussion program series, su- 
pervised by the Jackson Junior Chamber of Commerce, 
entitled ‘‘Face the Issues,’ was begun in 1967. Both 
Charles Evers and Robert L. T. Smith have appeared on 
this program (Tr. 1490-91, R. 3193-3194). WLBT cancelled 
its entire day’s programming in 1967 to cover ‘‘live’’ the 
Senate ‘‘poverty hearings’’ in Jackson. (Tr. 1227-28, 1135; 
see also Tr. 475). These are but a few of the public service 
efforts since 1964. A full showing of such programs is 
contained in the record.*! In 1964, 1965 and 1967, WLBT 


81 The record also shows that WLBT has consistently met, in substantial 
Measure, its promises to the Commission in terms of the type and quantity of 
programs it proposed to present. Thus, for example, in the 1961 renewal appli- 
cation it promised to carry 0.2% discussion programs. The 1964 renewal demon- 
strated that it had in fact carricd 2.05%—over ten times as much as was 
promised. It also carried more religious, news, and educational programs from 
1961 to 1964 than had been promised. Similarly, WLBT carried during the 
renewal period in question over twice as many local, live sustaining programs 
as promised (R. 2813-16). 
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received four, three, and four awards, respectively, of a 
total of six presented annually by the Mississippi Broad- 
casters Association. These included awards for the best 
news coverage and best public service program (a college 
program by Jackson State College—a Negro institution). 
(R. 2820-1). For U.C.C. to belittle the improvements in 
performance of WLBT, which its own witnesses recognized 
and freely admitted, demonstrates once again its emotion- 
packed obsession to attack WLBT regardless of the facts.2 


Upon the basis of the substantial evidence on the whole 
record, there is no doubt that the Commission correctly con- 
cluded that WLBT is entitled to a renewal of its license. 


B. THE COMMISSION CORRECTLY DIRECTED THE HEARING 
EXAMINER TO ADMIT EVIDENCE OF WLBT’S POST-APPLI- 
CATION PERFORMANCE AND PRE-APPLICATION PER- 
FORMANCE BECAUSE BOTH BEAR DIRECTLY UPON WLBT’S 
PROBABLE FUTURE PERFORMANCE IN SERVING THE 
PUBLIC INTEREST. 


(1) The Court of Appeals Clearly Did Not Preclude Evidence 
of WLBT’s Post-Application Performance. 


In remanding WLBT’s application for a hearing, this 
Court clearly deferred to the Commission’s discretion as 
to whether or not to admit evidence of WLBT’s post- 
application performance: 


‘‘Whether WLBT should be able to benefit from 
a showing of good performance, if such is the case 
since June, 1965 we do not undertake to decide. The 
Commission has had no occasion to pass on this is- 


32 It is curious to note that, despite its unreasoned attacks upon the station, 
U.C.C.’s Director of Communication, Dr. Everett C. Parker, went on the air in 
Jackson during the course of the hearing on May 2, 1967, at which time he 
criticized WLBT for allegedy not serving the interests of Negroes, but added, 
“we're not plaintiffs here, we’re not attacking WLBT in any way.” (R. 3254). 
Compare U.C.C.’s shocking charge, made for the first time before this Court, 
that WLBT is responsible for the bloodshed at “Ole Miss.” (U.C.C. Brief, 
p- 53). 
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sue and we therefore refrain from doing so.’’ Office 
of Communication of United Church of Christ v. F.C.C., 
123 U.S. App. D.C. 328, 343, 359 F.2d 994, 1009 (1966). 


The Commission in its hearing order resolved the issue by 
pointing out that 


‘‘The ultimate issue here is the probable future per- 
formance of the applicant with respect to serving the 
public interest. ... Accordingly the Hearing Examiner 
should admit evidence which appears to be material 
and relevant to this basic issue and which is not un- 
duly remote in time. With this same objective, evi- 
dence otherwise material and relevant relating to the 
operation of the station up to the date of the hearing 
may be admitted.’’ In re Lamar Life Broadcasting Co., 
3 F.C.C. 2d 784, 787 (1966) (Emphasis added) 


The Commission in turn deferred to the Examiner to de- 
termine what weight or significance should be attached to 
post-application evidence when viewing the record as a 
whole. 


The Commission had previously followed a similar stand- 
ard in the Washingtor Broadcasting Co. case, 3 F.C.C. 2d 
777, 7 P & F Radio Reg. 2d 601 (1966). There the Com- 
mission said that they: 


‘¢. . . are not required to consider evidence of this 
type, since it would be offered essentially in mitigation 
of any adverse findings under designated issues. How- 
ever, in our view the public interest will be better 
served if WOL is permitted to make the requested 
showing without prejudice to the right of other parties 
to argue, subsequently, as to the weight which should 
be accorded that evidence. ...’’ 3 F.C.C. 2d at 780, 
7 P&F Radio Reg. 2d at 604-605. 


The Commission correctly accepted post-application evi- 
dence because the basis of renewal is that the ‘‘probable 
future performance of the applicant will serve the public 
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interest.”’** Melody Music, Inc., 2 F.C.C. 24 958,6P & F 
Radio Reg. 2d 973 (1966). Clearly, this is a question for 
the Commission to decide since a determination of the 
factors contributing to satisfaction of the public interest 
is the essence of the authority delegated to the F.C.C. 
by Congress.“ 


If U.C.C. objects to the admission of post-application 
performance because it is not probative of WLBT’s future 
performance, it is confusing the weight which such evi- 
dence should be given with its materiality. The fact that 
this Court noted that ‘‘past performance is the best cri- 
terion .. .”’* clearly does not mean that it was the sole 
criterion the Examiner should consider. Rather, the weight 
to be attached to evidence of WLBT’s post-application 
performance is left to the Hearing Examiner, who had 
both the recorded evidence and the feel of the case from 
observing demeanor and considering credibility to put the 
evidence into perspective with the posture of the case as 
a whole. His opinion, which was respected by the Com- 
mission, deserves credence on appeal unless there has been 
a clear abuse of discretion: 


‘‘Within fairly broad limits, the relative weight to be 
given to all the relevant factors presented must lie in 


33 U.C.C.’s reliance upon Community Broadcast Co. v. F.C.C., 107 U.S. App. 
D.C. 95, 274 F.2d 753 (1960) is misdirected. There one of two license applicants 
received a temporary operating authority so that the community would not be 
deprived of service until the completion of a comparative hearing for the perma- 
nent license. However, the Commission specified that the temporary licensce 
would receive no advantage because of its performance during the temporary 
license period as a matter of fairness to the other applicants. The case at bar 
presents no such comparative fairness problem. 


34‘*The fact that we [the Court] might not have made the same determina- 
tion . . . does not warrant a substitution . . . since Congress has confided the 
problem to the [F.C.C.}.’’ F.C.C. v. WOKO, 329 U.S. 223, 229 (1946); em- 
phasis and bracketed material added. 


35 Office of Communication of the United Church of Christ v. F.C.C., 123 
App. D.C. 328, 341, 359 F.2d 994, 1007 (1966). 
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the sound discretion of the Commission.’? Kidd v. 
F.C.C., 112 U.S. App. D.C. 288, 289, 302 F.2d 873, 874 
(1962); accord Central Broadcasting Company v. 
{a566y 126 U.S. App. D.C. 257, 258, 377 F.2d 142, 143 
(1966). 


The Commission Was Clearly Correct in Finding That the 
Hearing Examiner Properly Determined WLBT’s Probable 
Future Performance Without “Commingling” the Evidence. 


In its failure to discharge its obligation of coming for- 
ward with proof of its allegations, U.C.C. now ventures 
an unwarranted attack on the expertise of the Hearing 
Examiner by claiming that he confused the facts of events 
occurring before and after the license application. U.C.C. 
further charges that this confusion on the Hearing Exami- 
ner’s part caused him to give greater weight to WLBT’s 
post-application evidence. Nothing could be further from 
the truth. 


The spurious nature of U.C.C.’s claim is quite clear. 


In fact, the Hearing Examiner focused on dates, in par- 
ticular on those allegations regarding the violation of the 
fairness doctrine: 


“Ten requests for equal time in the period August 
29, 1962 to August 6, 1964, to respond to programs 
which had been telecast on ‘Comment’ were received 
by station WLBT and time was afforded to the persons 
making the request.’”” Lamar Life Insurance Co., 14 
F.C.C. 2d 495, 514 (1967). (Emphasis added). 


“Beginning in about 1960 and continuing through 
1964... WLBT carried a program called Comment.... 
Dick Sanders, at the end of each ‘Comment? series 
ran a slide which related to equal time to any viewer 
as a result of the statements made on the program.”? 
14 F.C.C. 2d at 512-513. (Emphasis added). 


“On October 23, 1963 Beard wrote Reverend Smith 
to offer him 15 minutes on WLBT.” 14 F.C.C. 2d at 
520. (Emphasis added). 
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The Examiner showed the same concern in summing up 
WLBT’s service to the community: 


“Voice of Goodwill .... Reverend Wheeler has been 
appearing regularly since 1962.’’ 14 F.C.C. 2d at 533. 
(Emphasis added). 


“‘Civie Calendar and Faith for Life .... Reverend 
Newsome started broadcasting both of these programs 
in 1964.’’ 14 F.C.C. 2d at 532 (Emphasis added). 


Quoting a communication from Integrated Commu- 
nications Systems Inc.: ‘‘From the very start of 
telecasting in 1963 the station was most cooperative.’’ 
14 F.C.C. 2d at 533 (Emphasis added). 


“(From 1961 to 1966 special programs were pre- 
sented by WLBT for certain Negro institutions. . . .’’ 
Ibid. (Emphasis added). 


In regard to Social Security information, the Ex- 
aminer reported evidence ‘‘that the station had co- 
operated with [the Social Security Office] since 1958.’’ 
14 F.C.C. 2d at 536 (Emphasis added). 


These instances are consonant with the Examiner’s con- 
stant and prodigious concern over clarification of proof 
at the hearing which U.C.C. wishes to twist into a mean- 
ingless muddle. 14 F.C.C. 2d at 543, 16. Regardless of 
U.C.C.’s tactics, the meaning is quite obvious. After having 
access to all the Commission’s material and all the logs of 
WLBT from 1962 onward, U.C.C. ‘‘woefully failed” to 
substantiate any of its allegations. 14 F.C.C. 2d at 549. 
As the Examiner noted: 


““The situation is here that there were only six persons 
from Jackson and its immediate area and two others 
within the service area which consists of more than 
859,881 people, that appeared at the evidentiary hearing 
to complain about the programming and conduct of the 
station.’? 14 F.C.C. 2d at 550. (Emphasis added). 


The record is damning in spot-lighting the flimsy and 
frivolous nature of U.C.C.’s emotion-prompted, subjectively 
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oriented charges. For U.C.C. to attempt to hide the in- 
substantiality of its claims behind an unwarranted effort to 
besmirch an accurate and thorough adjudication of the 
merits is inexcusable. This Court should not be led to be- 
lieve that there are facts hidden from its view or improp- 
erly ‘‘commingled.’’ 


C. THE COMMISSION DID NOT ABUSE ITS DISCRETION IN 
ALLOCATING THE BURDEN OF PROOF IN THE CASE AT 
BAR. 


(1) The Allocation of Burden Was Consistent with Past Precedent 
and Properly within the Commission’s Delegated Powers. 


Unable to prove its allegations of fact, U.C.C. has re- 
sorted to attacking the allocation of the burdens of proof 
by the Commission. This reasoning is contrary to Com- 
mission precedents and to its Congressionally delegated 
powers. U.C.C. is now hiding behind a procedural facade 
to achieve indirectly what it could not do at the hearing. 


Congress delegated to the F.C.C. the authority to conduct 
hearings upon license renewals and expressly stated that: 


“‘The burden of proceeding with the introduction 
of evidence and the burden of proof shall be upon the 
applicant, except that with respect to any issue pre- 
sented by a petition to deny or a petition to enlarge 
the issues, such burdens shall be as determined by the 
Commission.’’ 47 U.S.C. §309e (1965). (Emphasis 
added). 


In placing the burden on U.C.C. to prove its allegations 
of misconduct against WLBT, 3 F.C.C. 2d 784 (1966), 
the Commission clearly acted within the authority delegated 
to it by Congress. 


In D € E Broadcasting Co., 1 F.C.C. 24 78,5 P&F 
Radio Reg. 2d 475, 478 (1965) the Commission set forth its 
policy on its statutorily delegated responsibility to allocate 
burdens of proof on issues raised in petitions to deny. 
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The Commission could not have made its meaning more 
clear: 


“‘We also take this opportunity to outline the policy 
we intend to follow in future cases involving questions 
of this kind. Briefly stated, that policy is as follows: 
‘‘(a) Generally speaking, when hearing issues involv- 
ing serious misconduct are designated as the result of 
a petition to deny ora petition to enlarge issues, the 
burden of proof will be placed upon the party making 
the charges. We recognize there may be cases in which 
departure from this general practice may be justified. 
In such cases, the Commission will explain the reasons 
for placing the burden upon the applicant in the order 
of designation.’ 1 F.C.C. 2d at 80,5 P & F Radio Reg. 
2d at 478 (Emphasis :added). 


This policy is consistent with 47 U.S.C. 309e (1966), 47 
C.F.R. § 1.254 (1968), and was applied uniformly in the 
case at bar. Because the U.C.C. made charges of serious 
misconduct by WLBT, the allocation to U.C.C. of the 
burden of proving them is consistent with the general 


precedent of common law as well as the D&E policy. To 
make WLBT assume the burden of refuting a very general 
misconduct charge involving its failure to act is unreason- 
able. The Commission recognized this by putting the 
burden on U.C.C. to prove the substance of its allegations. 


(2) The Case at Bar Does Not Fall within the Exception to the 
D &E Doctrine. 


If U.C.C. believes that the issues it alleged fall within 
the exception to the D&E rule, it mistakes the nature of 
the exception. In two cases subsequent to D £ E, i.e., Elyria- 
Lorain Broadcasting Co. 6 P & F Radio Reg. 2d 191 
(1965) and Washington Broadcasting Co., 3 F.C.C. 2a 777, 
7 P & F Radio Reg. 2d 601 (1966), the Commission put 
the burden on the applicant to disprove the allegations of 
serious misconduct because the allegations dealt with in- 
formation ‘‘peculiarly within the knowledge of the appli- 
cants.’’ Elyria-Lorain Broadcasting Co., 6 P & F Radio 
Reg. 2d 191, 198 (1965). (Emphasis added). 
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The Lorain case involved a transfer of a station’s control 
without filing with the F.C.C. The result of the transfer 
was a monopoly of the communication media in the broad- 
casting area since the controlling company would own 
the sole radio station and the only local newspaper. In 
the Washington case, the Commission had granted an 
application to assign the license of station W.O.L. based 
partly on the applicant’s representation that it had pre- 
pared its programs according to a survey showing commu- 
nity need. Intervenors alleged that the survey was never 
conducted and that the applicant had misrepresented to 
the Commission the basis for applicant’s program policy. 
The alleged misconduct did not involve the policy itself 
but how the applicant had arrived at it. The Commission 
put the burden of proof upon applicant but the burden of 
proceeding on the Intervenor. 


“*[S]ince the principal facts with respect to WOL’s 
program survey are peculiarly within its knowledge 
and since those facts concern its broadcast facility we 
are convinced that the ultimate burden of proof... 
should remain upon WOL.”? 3 F.C.C. 2d at 780,7P & F 
Radio Reg. 2d at 604. 


The case at bar presented radically different allegations 
of misconduct than raised in the Washington and Elyria 
cases. Those cases raised charges of specific misconduct 
the applicants had furtively perpetrated and whose facts 
primarily remained undisclosed. U.C.C., on the other hand, 
has alleged overt misconduct; Le., that WLBT failed to 
present programming which satisfied the needs of the Negro 
as well as the White population. These are not matters 
“‘peculiarly within the [licensee’s] knowledge’’; to the con- 
trary, the incidents upon which U.C.C. rested its case must 
have been known to them. And, most importantly, as 
U.C.C.’s Brief and the record before this Court amply 
demonstrate, the charges depend in large part upon 
U.C.C.’s own subjective conclusions as to the needs of the 
Negro in terms of what is ‘‘liberal,”’ what is “right wing,”? 
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or what is ‘‘pro-integration.’’ Indeed, a television station 
would require clairvoyance to be able to divine in advance 
what expressions of opinion over the air waves would 
satisfy U.C.C. as the self-appointed conscience of ‘liberal’? 
or ‘‘civil-rights minded’’ television viewers. The failure of 
U.C.C. to prove its allegations was not due to its inability 
to obtain information peculiarly unobtainable but rather 
because its charges were either too subjective to be capable 
of factual proof or, at best, were wholly insubstantial. 
U.C.C. was given more than a fair opportunity to prove its 
claims. Its failure to do so should not be disguised in the 
excuse that the allocation of burdens of proof somehow 
prevented it from producing competent evidence.* 


(3) The Commission’s Allocation of the Burden of Proof Is Con- 
sistent with This Court's Instructions. 


In refusing to review the Commission’s designation 
order in Lamar Life Broadcasting Co., 3 F.C.C. 2d 784 
(1966), this Court stated: 


““We assume that . . . the Commission’s reference to 
‘the burden of proof’ in respect of issues (a) (b) and 
(c) is intended to mean only the burden of going 
forward with evidence in the first instance.’’ Office of 
Communication of the United Church of Christ v. 
F.C.C., Memorandum 8 P & F Radio Reg. 2d 2081, 2082 
(D.C. Cir. 1966). 


Keeping in mind that WLBT had the burden to prove, 
irrespective of the burdens on U.C.C. and the Broadcast 
Bureau, that a license renewal was in the public interest, 


36 Perhaps the best example in the record of the nature of U.C.C.’s evidence 
was the testimony of Reverend King concerning the WLBT news report of 
Medgar Evers’ murder. King saw Negro singer Lena Horne weep on the “Today 
Show” at the news of Evers’ death. He then complained that WLBT news an- 
nouncers had not expressed as much “emotion” when reporting the murder. 
(Tr. 709-11, 1176-80, RB. 2721-22, 3284.) In effect, U.C.C. demands that the 
“fairness doctrine” requires more than “equal time.” It must also produce “equal 
emotion.” 
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the pragmatic result was that U.C.C. had the burden of 
going forward with proof substantiating its charges since: 


‘‘under the fourth issue of our order, the applicant 
bears the critical burden of proof ‘in light of all the 
evidence;’ that renewal is fully consistent with the 
public interest convenience or necessity. Thus... 
there is no possibility that the applicant may, as in- 
tervenors assert, ‘stand mute as to its own performance 
as a licensee except to the extent necessary to answer 
particular testimony about specific items of miscon- 
duct.’ If applicant were to do this it would hazard its 
license just as it would by resting on what might be 
deemed an incomplete or unpersuasive record with 
respect to any issue on which it had burden of proof.’? 
Lamar Life Broadcasting Co., 5 F.C.C. 2a 37, 40, 8 
P&F Radio Reg. 2d 839, 845 (1966). 


WLBT did not ‘‘stand mute’’ but presented substantial 
evidence as the record amply demonstrates refuting 
U.C.C.’s meagerly supported allegations. Putting the risk 
of non-persuasion on U.C.C. with regard to the specific 
allegations was not only reasonable, but expeditious in 
disposing of frivolous claims and avoiding the rehashing 
of allegations. This is precisely the reason that Dr. Wendell 
Taylor’s failure to specifically recall ‘sorry cable trouble’ 
events (Tr. 653-657) caused his testimony to hold no weight 
in the Examiner’s decision (14 F.0.C. 2d at 544 710). 
It constituted a mere repetition of the U.C.C.’s initial 
allegation. 


Whether U.C.C.’s obligation to produce evidence was 
characterized as the burden of proof on the Specific issue, 
with WLBT retaining the ultimate burden of proof ‘in 
light of all the evidence,”’ or called the burden of proceed- 
ing, with the risk of wtimate nonpersuasion on WLBT, the 
U.C.C. still possessed the obligation to substantiate its 
allegations by some credible evidence in the first instance 
before WLBT had to disprove them. In fact, however, 
WLBT did not limit its evidence to a negation of the few 
isolated events with which U.C.C. attempted to prove its 
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charges. WLBT produced evidence as to its total per- 
formance which left no doubt in the mind of the Examiner 
that 


“WLBT .. . extended its facilities to responsible 
citizens and organizations without hesitation over a 
period of years [and that] ... 


“‘[T]he station consistently accorded persons of 
opposite views the right of expression over the facili- 
ties of the station.’? Lamar Life Insurance Co., 14 
F.C.C. 2d 495, 548 (1967). 


Thus, the Commission’s allocation of the burden of proof 
was consistent with this Court’s ruling and in no way 
prejudiced U.C.C. in presenting its case. 


(4) Placing the Burden of Proof upon WLBT to Disprove Any Acts 
of Misconduct Poses Serious Problems of Freedom of Speech 
Infringement. 


One commentator, observing this Court’s initial grant 
of standing to U.C.C. as intervenors, foresaw that ‘‘in- 
creased restraints upon the licensee’s freedom of expression 
raise serious First Amendment questions.’? 65 Mich. L. 
Rev. 518, 525-526 (1965). 


Indeed if broadcasters, such as WLBT, know that they 
will have to disprove allegations raised in petitions to 
deny or else lose their licenses, they may deliberately avoid 
broadcasting controversial programs. A prior restraint 
upon presentation of essential contemporary problems 
could prevent the dissemination of ideas and information 
to the public, a function which has made the communica- 
tions media a crucial catalyst for the democratic process. 
WLBT agrees that regulation is necessary to protect the 
public from irresponsible broadcasting; however, to force 
the potential renewal applicant to refute the charges against 
him by bearing the burden of going forward and the risk 
of nonpersuasion on the specific charge would result in the 
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stifling of impartial, truthful broadcasting which the regu- 
latory power was established to protect. 


This court recently made it quite clear that it was acutely 
sensitive to the potential for free speech violations in 
over-regulating. Anti-Defamation League v. F.C.C., 14 
P&F Radio Reg. 2d 2051, No. 20770 (D.C. Cir. 1968) 37 
WLBT submits that this would be the result from putting 
the burden of disproof on broadcasters. As the Commis- 
sion noted and this court restated (14 P&F Radio Reg. 2d 
at 2053) : 


“‘To require every licensee to defend his decision to 
present any controversial program that has been com- 
plained of in a license renewal would cause most—if 
not all—licensees to refuse to broadcast any program 
that was potentially controversial. ...’? Station KTY. M, 
4 F.C.C. 2d 190, 7 P& F Radio Reg. 565, 566 (1966). 


(5) The Question of Allocation of Burden of Proof Is Moot Since 
WLBT Met the Burden in Any Event. 


The foregoing sub-topics demonstrate that the Commis- 
sion did not err in allocating the burden of proof to U.C.C. 
and the Broadcast Bureau on Issues (a), (b) and (ce). 
However, even assuming, arguendo, that the allocation was 
improper (which WLBT does not concede), it is WLBT’s 
position that the question of allocation of the burden of 
proof has become moot by virtue of the hearing record 
established by WLBT in Jackson. 


87 WLBT is also aware of this Court’s decision in Red Lion Broadcasting 
Co. v. F.C.C., 127 U.S. App. D.C. 129, 381 F.2d 908 (1967) which is now 
pending before the Supreme Court upon certiorari. It is also aware of the 
Seventh Circuit’s decision in R.T.N.D. v. U.S., 400 F.2d 1002 (1968). Both of 
these cases rule upon the applicability of the First Amendment of the Constitution 
to the Commission’s rules and policies governing the so-called “fairness doctrine.” 
WLBT maintains that the record substantiates its compliance with that doctrine 
and that the Commission’s decision in support of WLBT’s position is correct. 
Moreover, a holding denying renewal on the basis of an asserted violation of the 
doctrine would constitute an unconstitutional limitation of WLBT’s First Amend- 
ment rights. (For a detailed discussion of this issue written prior to Red Lion 
and &.T.N.D., see Sullivan, Editorials and Controversy: The Broadcasters’ 
Dilemma, 32 Geo.Wash.L.Rev. 719 (1964).) 
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Regardless of where the burden lay, WLBT came for- 
ward with abundant evidence to meet and destroy the flimsy 
allegations and insubstantial evidence brought forward 
by U.C.C. No useful purpose would here be served in at- 
tempting to repeat the details of the evidential showing 
made by WLBT. The evidence has been reviewed in the 
foregoing Counterstatement of the Case and in Topic A of 
the Argument in this Brief. Even these discussions of the 
record must, because of space limitation, be presented in 
shorthand and partial form. The full record made in 17 
days of hearing is before this Court for review. It is obvi- 
ously impractical to attempt to print all of the record in a 
Joint Appendix. However, this case and the issues raised 
by it are of such importance as to suggest that the entire 
factual record be carefully reviewed by this Court. Such 
a review will lead ineluctably to the conclusion reached 
by the majority of the Commission—that the preponder- 
ance of the evidence on the whole record establishes that 
WLBT has operated in the public interest and deserves a 
renewal of its license—and, this, regardless of where the 
burden of proof may lay. 


CONCLUSION 


This Court should affirm the Commission’s decision 
granting a renewal of WLBT’s license. 


Respectfully submitted, 
Pavu A. Porter 
Reep Minter 
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Interest of Amicus 


The American Civil Liberties Union is a private, non- 
partisan association engaged in the defense of the Bill of 
Rights. The Union’s interest in the case at bar derives 
from its concern with the First Amendment’s guarantee 
of freedom of expression. That guarantee assures to the 
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public the greatest variety of information and opinion. 
Diversity in television broadcasting rests on this First 
Amendment principle. 


The concern for encouraging free expression in the most 
important media of communications—radio and television 
—underlies ACLU’s support of measures adopted by the 
Federal Communications Commission to enlarge and as- 
sure diversity. Though government regulation of radio 
and TV broadcasting is necessary because of the limited 
channels available, it also requires studious avoidance of 
censorship under our Constitution. ACLU supports meas- 
ures and practices which insure diversity without censor- 
ship of program content as aids to implementing First 
Amendment principles in the media. 


Thus the Union has endorsed in principle the “fairness 
doctrine” promulgated by the FCC. The doctrine recog- 
nizes that publicly granted broadcast licenses must go only 
to those who operate their broadcast facilities in the “pub- 
lic interest, convenience and necessity,” and who thus ac- 
cept the duty to present different sides of public issues. 


The Union filed an amicus brief in an earlier stage of 
this litigation (359 F. 2d 994) and continues its participa- 
tion now because of the special importance of this case in 
clarifying the application of the fairness doctrine in license 
renewal proceedings. Therefore, on behalf of the public 
which resides in the communities affected by this and 
future license renewal proceedings, this brief is submitted 
amicus curiae with the consent of the parties.* 


* Letters of consent have been filed with the Clerk of this Court. 


Statement of the Case 
Amicus adopts the Statement of the Case set forth in 
the Brief for Appellants. 
Question Presented 


Whether the affirmative obligation to assure diversity 
pursuant to the fairness doctrine has been met by the re- 
newal applicant. 


ARGUMENT 
I. 


The Commission may not renew the broadcast license 
of a station which has failed to make diligent, positive, 


and continuing efforts to discover and fulfill the needs 
and interests of its service area. 


A. Compliance With the Fairness Doctrine 


The public interest obligation of all licensees, in accord- 
ance with the Commission’s fairness doctrine, includes the 
important duty to insure a balanced presentation of issues 
of public importance. The fairness doctrine requirements 
are based upon the public’s right to be informed and to 
have presented to it for acceptance or rejection varying 
and conflicting views. 


Radio and television stations are not constitutionally 
exempt from general social and economic regulation merely 
because their business is the business of communicating. 
See, e.g., Robinson, The FCC and the First Amendment, 52 


4 


Minn. L. Rev. 67 (1967). As Professor Robinson notes, 
supra at 162, 


“It does not necessarily follow that because the Com- 
mission may not constitutionally impose its own stand- 
ards of orthodox programming or its own standards 
of balance, fairness, and diversity that it may not in 
general insist that a licensee investigate and be re- 
sponsive to demonstrated needs of his community. The 
First Amendment does not require that a licensee must 
be permitted to operate a radio facility purely in a 
private and selfish interest with no concern for public 
needs and interests.” 


The Commission’s enforcement of the policy embodied in 
the fairness doctrine helps to make meaningful the First 
Amendment’s guarantee of free speech by insuring that 
citizens enjoy access to a broad diversity of opinion, in- 
formation, and expression. Stated simply, an informed 
citizenry is a prerequisite to meaningful exercise of the 
right of free speech. Broadcast licensees help maintain 
an informed citizenry by insuring that one-sided presenta- 
tions of controversial issues of public importance are bal- 
anced by presentations of other and different views, and 
by taking positive steps to acquaint the public with the 
greatest possible diversity of viewpoints on important pub- 
lic issues. 


In its 1965 decision granting WLBT a one-year addi- 
tional renewal of license, the Commission recognized that 
the fairness doctrine imposes an affirmative obligation on 
broadcast licensees to insure that all sides of controversial 
issues are presented. Yet, as forcefully pointed out in the 
dissenting opinion of Commissioners Cox and Johnson 
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(R. 4819-29), the Commission majority has all but aban- 
doned this view in this case. 


B. The Public Interest Standard and Renewal Applications 


Section 309(a) of the Communications Act of 1934, as 
amended, 47 U. S. C. §309(a), provides that no application 
for renewal of a broadcast station license may be granted 
unless the Commission “shall find that public interest, con- 
venience, and necessity will be served by the granting 
thereof... .” Congress vested the Commission with dis- 
eretion to apply this public interest standard. See, eg., 
FCC v. RCA Communications, Inc., 346 U. 8. 86 (1953) ; 
FCC v. Pottsville Broadcasting Co., 309 U. S. 134 (1940). 
The 1960 amendments to Section 309(e) of the Act provide 
that the burden of proceeding with the introduction of 
evidence and the burden of proof rest upon the applicant 
for renewal of license, and that the Commission shall al- 
locate the burdens as to those issues raised by a petition 
to deny. The result is to place responsibility on the ap- 
plicant to demonstrate that it has performed sufficiently 
in the public interest to merit renewal. 


In spite of the flexibility of the public interest standard 
which controls the Commission’s discretion in determining 
renewal applications, the courts and the Commission have 
recognized certain basic guiding principles to be a funda- 
mental and inseparable part of the public interest deter- 
mination. Broadcasters’ use of the scarce radio spectrum is 
a privilege rather than a right. Television Corp. of Mich- 
igan, Inc. v. FCC, 111 U. S. App. D. C. 101, 294 F. 2d 730 
(1961). When acting upon renewal applications, the Com- 
mission has authority to consider the past conduct of an 
applicant and whether he is providing “the best practicable 
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service to the public.” Mansfield Journal Co. v. FCC, 86 
U.S. App. D. C. 102, 180 F. 2d 28 (1950). The Commission 
will refuse to renew the license of any station not making 
the fullest use of its facilities. See National Broadcasting 
Company v. United States, 319 U. S. 190 (1943). 


Moreover, under the Communications Act no person has 
&@ property right in a broadcast license, and the license 
need not be renewed. FCC v. Sanders Bros. Radio Station, 
309 U. S. 470 (1940). In Sanders, supra at 475, the Su- 
preme Court said that “the channels presently occupied 
remain free for a new assignment to another licensee in 
the interest of the listening public.” The Commission itself 
also has clearly stated that it is the Commission’s duty 
in the first instance to select persons as licensees who meet 
the qualifications set out in the Act, 


«...and on a continuing basis to review the operations 
of such licensees from time to time to provide reason- 
able assurance to the public that the broadcast service 
it receives is such as its direct and justifiable interest 
requires.” 1960 Programming Statement, 20 Pike & 
Fischer RR 1901, 1912 (1960). 


To further these objectives, the Commission has time 
and again warned licensees of their duty to ascertain and 
serve the needs and interests of the public residing within 
their service areas. In the Commission’s important 1960 
Programming Statement, all broadcast licensees were 
warned that they cannot satisfy public interest standards 
by passively waiting for community spokesmen to knock 
on the door of the station requesting opportunities to use 
the station’s facilities. Rather, each station has a clear 
obligation “to make a positive, diligent, and continuing 
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effort, in good faith, to determine the tastes, needs and 
desires of the public in his community and to provide pro- 
gramming to meet those needs and interests.” 1960 Pro- 
gramming Statement, supra at 1913. In order to meet this 
obligation, the Commission said that licensees’ program- 
ming plans must be based upon 


“... assiduous planning and consultation covering two 
main areas: first, a canvass of the listening public who 
will receive the signal and who constitute a definite 
public interest figure; second, consultation with lead- 
ers in community life . . . who bespeak the interests 
which make up the community.” Id. at 1915. 


More recently, the Commission has undertaken a major 
effort to insist, at least with respect to applications for 
new facilities, that applicants document in detail (1) the 
methods they have employed to ascertain local needs and 
interests, (2) the suggestions for programming which have 
been received, (3) an evaluation of these suggestions, and 
(4) specific programming proposals which will meet the 
needs and interests as ascertained and evaluated.t 


C. WLBT’s Failure to Ascertain Programming 
Needs and Interests 


The record of this proceeding does not support the ulti- 
mate finding that Station WLBT has made diligent efforts 
to discover and serve the broadcasting needs and interests 
of its service area required to satisfy the public interest 
standard. What the record does show, and in strikingly 


1 Minshall Broadcasting Company, 11 F. C. C. 24 796 (1968); 
Vernon Broadcasting Company, 12 F. C. C. 2d 946 (1968); FCC 
Public Notice No. 19880 (August 22, 1968). See also Suburban 
Broadcasters, 30 F. C. C. 1021 (1961), aff'd Henry v. FCC, 112 
U.S. App. D. C. 257, 302 F. 24 191 (1962). 
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clear terms, is that WLBT has failed to maintain meaning- 
ful contact with the 850,000 persons residing in the sta- 
tion’s Grade B service area, 47.4% of whom are Negroes. 


In its application for renewal of license filed in March of 
1964, the station did not report that it had undertaken to 
canvass the programming needs and interests of a repre- 
sentative cross-section of the WLBT audience, that it had 
made meaningful contacts with leaders in community life, 
or that it had initiated special efforts to consult with the 
substantial Negro community which it is licensed to serve. 
The applicant’s only indication of efforts to be in touch 
with community opinion was a general listing of the back- 
ground and community activities of its own staff (R. 25-43). 
The “documented program submission” contemplated in the 
Commission’s 1960 Programming Statement was not a 
part of WLBT’s 1964 renewal application. 


At the hearing itself, WLBT described the means it used 
to determine the needs, tastes and interests of the public, 
a description which emphasized the participation of 
WLBT’s own staff members in community organizations 
(R. 2358-62, 2870, 2879-88; Tr. 1105-06).? Only after the 
Commission issued a one-year conditional renewal to 
WLBT, did the station make additional efforts to com- 
municate with Negro leaders, particularly those who had 
complained about WLBT in the past. And not until the 
summer of 1966 was a 25-member Community Leader 
Advisory Group established to aid the station in ascertain- 
ing local needs and interests (R. 2870-75). 


? Although WLBT relied upon the contact of its staff with mem- 
bers of the Negro community, the record shows that less than 20 
Negroes were contacted by the 4 staff members of WLBT listed in 
Stipulation I-17 (R. 2358-62). 
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Even after the one-year renewal was granted to WLBT, 
the record shows that the station neglected to survey a 
representative cross-section of its viewers. The station 
has not established more than token communication with 
Negro leaders in the community, even though WLBT read- 
ily admits that the Negro community “is composed of many 
organizations, factions, and formal institutions” (R. 3997), 
and that “no one person speaks for the Negro community 
in Jackson or Mississippi” * (R. 4096). Thus, the station 
has not demonstrated a diligent, positive and continuing 
effort to seek out a significant cross-section of groups 
representative of the community at large for their pro- 
gramming suggestions. 


Without a specific study of the programming needs and 
interests of a substantial portion of the station’s viewing 
public, there is no way to know whether WLBT’s pro- 
gramming did or did not in fact meet the needs and in- 
terests of its entire service area. Thus, despite whatever 
compliance there may have been with requests for time to 
respond to controversial issues of public importance, the 
record does not indicate that the station has—during any 
part of its broadcast history—discharged its affirmative 
obligation to seek out and serve the real community needs 
and interests of all the people. 


D. Lack of Regular Appearances of Negroes 


The past programming record relied upon by WLBT 
to justify renewal of its license leads to the unmistakenly 
clear conclusion that only recently, and only in a very 


* While licensees should have discretion in choosing which com- 
munity groups and which persons should be contacted as a repre- 
sentative cross-section of the community, licensees should not be 
permitted to ignore all but the most prominent community organ- 
izations and leaders. 
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limited way, has WLBT provided any but token oppor- 
tunities for members of the Negro community to appear 
on station programming other than news coverage. The 
station’s Exhibit No. 45 is a “representative sample” of 
the local programs of special interest to the Negro com- 
munity presented on WLBT between 1961 and 1967 (R. 
2825-33; Tr. 1333-34). This exhibit lists almost no such 
programs prior to the filing of the March 3, 1964 renewal 
application, except those programs involving Mississippi 
civil rights news events of interest to the entire community 
and country as well.* The record in the period 1964-1967 
is hardly improved.® 


In the station’s Exhibit No. 62 (R. 3117 et seq.), WLBT 
has listed its public service programs presented from 1961 
to date. Appendix B thereto (R. 3139-42) contains a de- 
scription of such programs carried in the past, and Ap- 


pendix C (R. 3143-3146) lists the currently scheduled pub- 
lie service programs. Again, service to the Negro com- 
munity, which comprises almost one-half of the service 
area, is limited indeed. Moreover, almost all of the cur- 
rently scheduled public service programming did not begin 
until 1964 or later. 


“During 1961, only 3 programs (total air time of 1 hour, 17 
minutes) are listed. For 1962, the number of programs is 18, all 
but 2 of which concern the James Meredith admission to the Uni- 
versity of Mississippi. In 1963, 7 programs are listed, including 
one Medgar Evers appearance and three programs concerning his 
murder, 


*In 1964, 21 programs are listed, including the start of some 
regular program series such as the weekly program “TV Gospel 
Time” (begun July 15, 1964). For 1965, only 5 programs are 
listed, and in both 1966 and 1967 the number of programs in this 
category is only 3. 


*“Civie Calendar” began November 21, 1964. “Calendar” be- 
gan June 14, 1965. “Face the Issues” began May 16, 1967. “Voice 
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The record in this case demonstrates that corrective 
measures taken by WLBT have fallen below fairness doc- 
trine standards; that the station is still operating without 
any specific knowledge of the programming needs and in- 
terests of its community; and that efforts to provide for 
more appearances of Negroes on WLBT have fallen short 
of a fair allocation of the station’s time. The principle 
that a publicly granted broadcast license carries with it a 
responsibility to provide diversity of views must be tested 
against actual performance. WLBT’s application for re- 
newal, on the record of this proceeding, cannot be granted 
consistent with the public interest, convenience and neces- 


sity. 
I. 


The Commission’s conduct of the evidentiary hearing 
in a manner plainly inconsistent with this Court’s man- 
date and the Commission’s own precedents denied in 
terveners-a fair hearing on the merits of this case. 


If the instructions of this Court requiring that the Com- 
mission hold a full evidentiary hearing to explore the 
serious public interest questions raised in the pre-hear- 
ing pleadings of Intervenors are to be more than empty 
words, this Court must disapprove two serious obstacles 
encountered at the hearing: 


(a) The Commission ignored the instructions of 
this Court and the Commission’s own precedents that 
the broadcast record of a station subsequent to the 


——— 
of Good Will” began February 12, 1964. “Faith for Life” began 
July 12, 1964. “Mid-Day Devotional” has been continuous since 
1955, and “Teen Tempos” began in February of 1957 (R. 3144-46). 
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time that its renewal application is designated for 
hearing should not receive any significant weight; 


(b) The Commission ignored the instructions of the 
Communications Act and of this Court that only the 
burden of going forward in Li pest instance with 
evidence rested upon the n the first two 
issues, that the station carried the burden of going 
forward with evidence on the ultimate issue of 
whether renewal of license is in y; e public interest, 


and that the station—not the —carried the 
burden of proof on all four issues, 


A. The Commission’s Improper Consideration 
of Post-1964 Performance 


In the very case at bar this Court made clear that past 
performance is the Commission’s best criterion for de- 
termining whether grant of an application for renewal of 
license will serve the public interest. Thus, this Court 
noted that a renewal applicant must literally “run on its 
record” and left to the discretion of the Commission what, 
if any, significance should be attached to the post-applica- 
tion performance of WLBT. It was strongly indicated by 
this Court, however, that the Commission’s own position 
taken in Community Broadcasting Co. v. FCC, 107 U. S. 
App. D. C. 95, 274 F. 2d 753 (1960), made it clear that good 
performance in the post-application period should not 
weigh in favor of the station. 


In designating this case for hearing, the Commission in- 
structed the Hearing Examiner that since the “ultimate 
issue here is the probable future performance of the ap- 
plicant with respect to serving the public interest ...,” all 
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material and relevant evidence “relating to the operation 
of the station wp to the date of the hearing may be ad- 
mitted” (R. 1994) (emphasis added). The Hearing Exam- 
iner, guided by the instructions of the Commission, re- 
peatedly indicated on the record his understanding that he 
must admit evidence which was relevant to the ultimate 
issue of the “probable future performance” of WLBT. See, 
e.g., Tr. 323; R. 4362. 


However, this conclusion is at variance with this Court’s 
1966 decision. While the ultimate issue in this case may 
be the probable future performance of WLBT, the eviden- 
tiary period of time relevant for this determination was 
clearly stated by this Court to be the station’s past record 
compiled prior to the post-application period. Together, 
the precedents of this Court and of the Commission pre- 
scribe that a station’s past broadcast record is the best cri- 


terion for determining what its future performance is 
likely to be and that an improved record after the imposi- 
tion of a conditional short-term renewal merits no weight. 
Were the rule otherwise, the fairness doctrine could be 
easily defeated by inadequate after-the-fact measures moti- 
vated by attempts to give the appearance while avoiding 
the substance of diversity. 


Significantly, despite the cogent objections of Commis- 
sioners Cox and Johnson in their original dissenting opin- 
ion concerning the Commission’s improper consideration of 
WLBT’s post-1964 performance, the Commission majority 
in its Further Statement (R. 4875-93) made no reference 
to this Court’s instructions that future performance is not 
the proper standard. In addition, the Commission failed 
to explain why its previous decisions holding that post- 
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designation performance is not significant should not also 
be applied to the instant case.” 


B. The Commission’s Improper Allocation of 
the Hearing Burden 


The affirmative obligation of broadcasters to promote 
diversity under the fairness doctrine renders crucial the 
allocation of the burden of proof. Plainly, the affirmative 
nature of the substantive obligation involved is undermined 
if broadcasters may sit back and require that a case against 
renewal be unearthed by others. The fairness doctrine 
requires more: that renewal applicants themselves demon- 
strate that they have met fairness doctrine standards by 
bringing forth data they are in the best position to pro- 
duce. 


The Commission’s May 25, 1966 designation order (R. 
1990-99) set this case for evidentiary hearing on the fol- 
lowing four issues: (a) whether the station has afforded 
reasonable opportunities for the discussion of conflicting 
views on issues of public importance; (b) whether WLBT 
has afforded reasonable opportunity for use of its facilities 
by significant community groups; (c) whether the station 
has acted in good faith in presenting programs dealing 
with the issue of racial discrimination, and, particularly, 
whether WLBT has misrepresented its policies concerning 
such programming; and (d) whether in light of all the 
evidence the public interest, convenience or necessity would 
be served by grant of the WLBT application for renewal 
of license. 


7 See, e.g., KWK Radio, Inc., 34 F. C. C. 1039 (1963) ; Palmetto 
rere Co., 33 F. C. C. 250 (1962) ; KORD, Inc., 31 F. C. C. 
1961). 
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In allocating the hearing burdens as to these four issues, 
the Commission directed that the Wie. should have 
the burden of proof as to issues (a) and (b); that the 
Broadcast Bureau should have the burden of proof on issue 
(c); and that the burden of proof as to issue (d) should 
be upon WLBT. No clarification of what was meant by 
this allocation of the burden of proof was offered, and the 
Commission did not refer to any separate “burden of going 
forward”—the formula used by, this Court—with respect 
to the four issues. The beekleat, petition for recon- 
sideration, requesting in part that the Commission impose 
on the station the burden of proof on all four issues, was 
denied by the Commission (R. 2053-66). 


Realizing that the Commission had apparently allocated 


the burden of proof contrary to the policy s ont in Section 
309(e) of the Communications Act, te Helene took an 


interlocutory appeal to this Court in order to clarify the 
burden of proof question. This Court, in a per curiam 
Order and Memorandum adopted November 13, 1966, said 
that it understood that “the Commission’s reference to ‘the 
burden of prcof’ in respect of issues (a), (b), and (¢) is in- 
tended to mean only the burden of going forward with 
evidence in the first instance.” 


Yet, in the conduct of this case the Hearing Examiner 
and the Commission conside the ultimate burden of 
proof to rest upon tne LAgRlaes, and not just the initial 
burden of going forward with evidence, in clear violation 

of this Court’s November 1966 Pe ahs Examiner, over 
_ the objections of counsel for unequivocally 
stated that he interpreted the Commission’s hearing order 


to place the burden of proof “primarily” upon the~inter 
<xeners-on the first two issues (Tr. 304-05), confusing this 
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matter even more. The entire conduct of the hearing by 
the presiding officer was based upon this fundamental mis- 
understanding as to the proper allocation of the burden of 
proof. 


The majority opinion of the Commission adgpted the 
Hearing Examiner’s approach, finding that Wdliihe. had 
not adequately substantiated their allegations (R. 4767-68). 
The majority then introduced the language that “the pre- 
ponderance of the evidence” justified renewal of the WLBT 
license (R. 4768), in effect blurring distinctions between 
the burden of going forward and the burden of proof, as 
well as the relevant time period by which the station’s per- 
formance was judged. Moreover, the unexplained use of 
the preponderance of evidence standard adds considerable 
confusion to the Commission’s process of weighing evi- 
dence in a landmark case which should be a model of 


procedural clarity. 


This Court’s duty to reject the renewal grant here is 
clear. The public has an important stake in the outcome 
of this case because it tests the effectiveness of the fair- 
ness doctrine as a guide in promoting the fullest use of 
scarce channels and spectrums.* If this case is allowed to 
stand, it will have a deadening effect on the rights of all 
of the citizens to hear, to be heard, and to play an active 
role in shaping the ideas that are broadcast over the public 
channels and air waves. 


See, e.g., Barron, Access to the Press—A New First Amend- 
ment Right, 80 Harv. L. Rev. 1641, 1663 ( 1967) ; Shayon, FCC on 
the Carpet, Saturday Review, Aug. 24, 1968, p. 54; New York 
Times, July 19, 1968, p. 34; Washington Post, June 29, 1968, p. 
Al; Laurent, FCC Decision Scored in Miss. Case, Washington 
Post, July 5, 1968, p. B10; Washington Post, J uly 9, 1968, p. A13. 
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CONCLUSION 


To give substance to the fairness doctrine’s affirmative 
requirement that broadcasters promote diversity in 
broadcasting, this Court should reverse the Decision of 
the Commission granting a renewal license to WLBT. 
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Preliminary 
This brief is submitted in reply to the briefs of appellee 


(the ‘“‘Commission’’ or the “‘FCC’’) and intervenor 
(‘“WLBT’’). 


The WLBT brief is marred by a considerable number of 
misstatements and distortions of fact which discredit much 
of its argument. These will be discussed at a later point. 
We address ourselves first to the Commission brief. 


The Commission Brief 


“Summary of Argument” 


The Commission concedes, at least inferentially, that 
bad conduct during the renewal period could not be re- 
habilitated by post-renewal conduct. However, it argues 
that the pre-1964 record was acceptable and that the post- 
1964 performance was examined only to be certain that 
WLBT had continued its good performance (pp. 8, 18-21). 
The Commission concedes: ‘‘WLBT still had to stand or 
fall on its pre-1964 record’’ (pp. 19-20). 


There is no substantial dispute in the record regarding 
the extent of Negro access to the station during the pre- 
1964 period. It is conceded, for example, that WLBT’s 
regular local programs for children and youth included 
“‘Romper Room’’, a daily program for kindergarten chil- 
dren, ‘‘Teen Tempos’’, a weekly program for high school 
students and ‘Youth Speaks’’, a weekly program for col- 
lege students. No witness had ever seen a Negro on any 
of these programs (Tr. 529, 595, 650, 695 and 1435) and 
there is no claim that any Negro was ever invited to ap- 
pear. Over 19,000 white students had appeared on ‘‘Teen 
Tempos”’ alone (R. 3605). ‘‘Romper Room’’ was closely 
associated with the public school system and served as a 
supplement (and sometimes a substitute) for kindergarten 
classes in public schools.? 


* Reference to briefs will be made by simple page references 
where the text makes clear the brief referred to. 


? The renewal application includes the following comments: 


“We here at WLBT are extremely proud of our Romper 
Room School because of its value to the preschool children and 
their mothers. Our state neither considers or provides for 
these children’s educational needs or problems. Our local 
and statewide kindergartens have no standards to meet, no 
qualifications are required for teachers, licenses are not 
granted. Our needs are great in this area and to the best 
of our ability we are meeting these needs for the children 
as well as the teachers of preschool children. 


(Footnote continued on following page) 
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, 
i 


The question is, therefore, a simple one: Does a station 
which does not permit Negro children to participate in its 
local programs, even on a segregated basis, have an ‘‘ac- 
ceptable record’’? The Commission’s answer to this will 
be quoted fully because we regard this as the nub of the 
ease. The Commission’s reasoning is: 


“‘The only other major item relates to the admittedly 
limited Negro participation in WLBT’s locally origi- 
nated programing. But, as the Commission stated, 
this factor, though relevant, is not determinative of 
the service issue (R. 4772). If, as the Commission 
found to be the case, the substance of the programs 
presented was of particular interest to the Negro 
community, the fact of limited Negro participation 
lessens in importance. This is not to say that Negro 
participation is not important, only that WLBT’s 
1961-1964 programing succeeded in serving the Negro 


—_—_—_—— 


(footnote continued from previous page) 


“Our viewing audience consists of many kindergarten classes 
who include Romper Room as a regular part of their sched- 
ule. We know of many first grade classes who participate 
daily in Romper Room. We have retarded children up 
through age 15 and perhaps older who have been participating 
in our school for years. Their parents write often. Many 
of these children, especially those in rural areas, have Romper 
Room as their only form of schooling. Then there are 
literally thousands of the two, three, four and five year olds 
watching, working and playing in their homes.” 
* * * 


“Our teacher is a qualified kindergarten and preschool 
teacher, majoring in preschool education at Stephens Col- 
lege, Columbus, Missouri, She taught kindergarten several 
years in Houston, Texas, and was associated with a local 
kindergarten before taking our Romper Room four years ago. 


“We have had Romper Room five and onc-half years now. 
Every year it grows in audience response (children send pic- 
tures, art work, and paper work), public service, and popular- 
ity. The format or script is now approved by a university. 
Our station personnel is constantly improving Romper Room, 
and looking for ways in which we can better serve our 
“Friends At Home.” (R. 476-478) 
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community with limited participation. The Commis- 
sion then went on to find that there had been an im- 
provement in Negro participation since 1964 (R. 
4772).”’ 


Thus, the Commission’s case rests on its findings that 
“‘the substance of the programs presented was of par- 
ticular interest to the Negro community,’’ and that 
““WLBT’s 1961-1964 programming succeeded in serving 
the Negro community with limited Negro participation.’’ 


The Commission reached this determination without the 
benefit of any expert evidence. No member of the Com- 
mission is shown to be Negro or to have any contact with 
the Negro community in Jackson. Every member of that 
community who testified at the hearing was highly critical 
of WLBT’s programming during the period, except Rev. 
Newsome who presents a program on WLBT and who said 
nothing about pre-1964 programming (Tr. 1359-68).* Thus, 
the Commission’s action flies in the face of its own 1960 


Programming Statement (20 Pike and Fischer R. R. 1901 
(1960)) and license application forms, which indicate that 
the tastes and needs of the community should be deter- 
mined by consulting its leaders and not prescribed by the 
Commission. (Pike and Fischer R. R., Current Service, 
98-303-15-23.) 


The Commission’s findings are also inconsistent with an 
unbroken line of cases commencing with Brown v. Board of 
Education in 1954, and uniformly holding that Negroes 
must be permitted to participate fully and equally in the 
use of public facilities of all kinds. The exclusion of 
Negroes from the public channels is more serious in its 
effects than almost any other exclusionary practice, because 


3 Rev. Wendell P. Taylor, a Negro minister, testified regarding 
the White religious programs that “the normal reaction for most 
Negroes was when the White program came off [sic.] they would 
turn it off (Tr. 653). 
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the example of unequal treatment is broadcast daily to 
millions of persons, including children of the most tender 
years. The insult and humiliation is continuous and ines- 
capable.* The social damage is incalculable. 


Controversial Issues 


The Commission’s discussion of the evidence on contro- 
versial issues is relatively brief. As examples of oppor- 
tunity for discussion of conflicting views during the three- 
year renewal period, the Commission refers to the one 
equal-time appearance of Charles Evers on ‘‘Comment’”, 
**Youth Speaks’’ a program series sponsored by Patriotic 
American Youth, an organization expressing highly con- 
servative viewpoints (Tr. 455), and appearances of A. D. 
Beittel and Robert L. T. Smith. 


The appearance by Smith and every other appearance 
by a local integrationist during the three-year period came 
as a result of legal compulsion (See our main brief, p. 33). 
The only exception was the appearance by Dr. Beittel. 
Even that appearance was not an opportunity to deliver 
a statement, but was an invitation to submit to hostile 
questioning (Tr. 421-2). There is no claim that any Negro 
ever appeared on the other regular controversial issue 
programs, i.e., the daily ‘‘Today in Jackson’’ (R. 3120) or 
the weekly ‘‘Youth Speaks’’ (Tr. 1435). There was never 
an occasion in which WLBT voluntarily invited a Negro 
to express his views on civil rights. (A. D. Beittel is 
White.) Thus the station wholly failed to meet its 


4 About 95% of American homes have television sets. The set 
is on in the average home from 5 to 6 hours a day. “What You 
Can Do To Improve Television”, Johnson, Nicholas, Harpers’ 
Magasine, February, 1969, p. 20. 


5The Commission also parrots WLBT’s erroneous statement 
that Rev. Charles Jones appeared “prior to the 1964 renewal appli- 
cation” (pp. 24-25). In fact, Jones appeared in July, 1964, after 
the Petition to Deny (R. 3667). 
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affirmative obligation to seek out conflicting viewpoints on 
this issue.° 
“Sorry Cable Trouble” 


Although the Commission repeatedly states that appel- 
lants failed to prove their allegations, it is hard pressed to 
give any examples. Its chief complaint relates to the so- 
called ‘‘Sorry Cable Trouble”’ incidents. 


The first of these incidents (in connection with the black- 
ing-out of Judge Thurgood Marshall in 1954) was not al- 
leged by appellants at all and appellants first learned of 
it upon reading the Commission’s earlier decision in this 
ease. The Commission’s hearing order places the burden 
of proving misrepresentations on the Broadcast Bureau. 
Appellants were certainly justified in assuming that the 
Broadcast Bureau would discharge its responsibility and 
any failure of proof should be ascribed to it.’ 


The second ‘‘Sorry Cable Trouble’’ incident concerned 


the NBC documentary, ‘‘ American Revolution-1963’’. This 
was not referred to in appellants’ original Petition to Deny 
but there was a reference to it in the hundreds of pages of 
material filed in appellants’ reply. At the hearing, it 
was conceded that the NBC documentary was interrupted 
precisely at the point at which a film of the Woolworth 
sit-in in Jackson, Mississippi began. Mr. Beard testified 
that the interruption at this point was purely a coincidence 
and resulted from a transmission failure. He produced a 


®1949 Editorializing Report, 13 FCC 1251, 25 Pike and 
Fischer R. R. 1901 (1949). Also, as pointed out in our main brief, 
the constitutional obligation of equal treatment cannot be made to 
wait upon voluntary application. This should be particularly true 
where even persistent efforts met rebuff. 


7 Although the Broadcast Bureau may have failed to prove the 
misrepresentation, appellants succeeded in proving their part of the 
matter (lack of access). It was conceded that Thurgood Marshall 
was blacked out. 


®The “Sorry, Cable Trouble” signs were not even mentioned 
in appellants’ briefs to this Court dated August 24, 1965 and 
November 3, 1965, urging that the serious issues raised by appel- 
lants entitled them to a hearing. 
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copy of an unsigned letter from the telephone company 
ascribing this cause.” No witness was called from the tele- 
Phone company either to verify the letter or confirm its 
content. Here again, the burden of proving the misrepre- 
sentation was on the Broadcast Bureau, but instead of seek- 
ing to prove it, it sponsored the unsigned letter. 


The WLBT Brief 


The WLBT brief contains a considerable number of 
abusive characterizations of respondents. Appellants do 
not intend to be diverted into a war of adverbs and adjec- 
tives and trust that a factual reply will not be construed as 
acceptance of WLBT’s allegations. 


It is anomalous that WLBT should begin its brief with a 
statement by Medgar Evers complaining of refusals of serv- 
ice to Negroes and of racial segregation when it took the 
lead, by example and by its editorials, in upholding racial 


segregation. It is extraordinary that WLBT should quote 
this moving appeal when Ever’s assassination may well 
have been caused by the manner in which WLBT, and 
particularly its announcer, Alon Bee, prepared the audi- 
ence for his words (Tr. 1497). 


The “Two Records” 


WLBT points out (pp. 9-10) that on the first day of 
the trial, appellants offered in evidence the affidavits sup- 
porting its Reply and that the affidavits were excluded 
by the examiner. WLBT does not mention that the offer 
embraced both the material in the Reply and the WLBT 
Response thereto. Appellants contend that the License 
Application, the Petition to Deny, the Opposition, the 
Reply and the Response were in the nature of pleadings 
and should have served to define and limit the issues in 


® While this letter was admissible as a station record, its pro- 
bative value is slight. 
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this case. Even if these documents are not in the nature 
of pleadings, they should clearly have been admissible un- 
der the rules of evidence as judicial admissions,” first be- 
cause WLBT made many express admissions in its Re- 
sponse which are inconsistent with its present theories; 
secondly, because WLBT did not deny many allegations 
and this failure should have been admissible as prima 
facie proof of the facts alleged, subject to rebuttal. 


As an example of the admissions which were excluded, 
WLBT stated in its Response that it had not presented pro- 
gramming involving Tougaloo College because Tougaloo 
was associated with civil rights activities and was ‘‘con- 
troversial’’ (R. 1188). WLBT also conceded that the rea- 
son Bill Russell was not interviewed, as requested by the 
NAACP, was because ‘‘he was not in Mississippi as a 
sports figure’’ but ‘‘to aid in Civil Rights work.’”’ Affidavit 
of W. E. Goodrich dated September 1, 1964. (At that time, 
WLBT was still maintaining that it had a policy of sup- 


pressing debate about integration, and was apparently un- 
aware that it had a duty to permit discussion of contro- 
versial issues.) Another telling admission was uncon- 
scious—WLBT’s repeated references to a Negro woman 
as ‘‘Musgrave”’ in one affidavit (R.1199) while stoutly as- 
serting in another that it always used courtesy titles for 
Negro women. 


The ‘‘wall of fiesh’’ incident is especially pertinent. A 
sworn charge was made by Mr. Claude Ramsey, State 
Chairman of the AFL-CIO, that Manager Fred Beard 
broadcast a false report over WLBT to carry out a strata- 
gem of the Citizens Council, of which Beard was an active 
member. A responsive pleading containing no denial was 
filed. Not only was this excluded, but appellants were 
not permitted to examine Beard on the subject (R.3739- 
67, Tr. 929-32). 


10 See the authorities cited in our main brief, p. 52. 
The WLBT officers who made these statements were not 
called as witnesses at the hearing. 
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The First Presbyterian Church 


It is then asserted that there is no proof in the record 
that the First Presbyterian Church in J ackson, which was 
carried over WLBT every Sunday morning, is a segregated 
white church. Of course, WLBT does not claim and could 
not claim that the First Presbyterian Church is actually 
integrated, but thinks it has caught a gap in the proof. 
Tn fact, the monitoring study showed no Negro participa- 
tion in the services from this Church (R. 3447, 3466). 


A like matter is WLBT’s claim that there is no proof 
that Senator Stennis, Governor Coleman and Congressman 
Williams are ‘‘prominent segregationists”. If appellants 
had the burden of offering evidence to prove that these 
three gentlemen are not appropriate spokesmen for Negro 
views on the ‘‘Little Rock Crisis’’, public participation 
will become so burdened with technicality as to become 
quite unworkable. 


Right-Wing Programming 


The direction in which all this leads becomes even 
clearer in subsequent paragraphs. Appellants offered a 
lengthy listing of items of a controversial nature in the 
WLBT’s logs during a test period (R. 3692-3726). Ap- 
pended to the listing was a description of the nature of 
the programs (R. 3718-20). For example, the listing in- 
eluded many Citizens Council, John Birch Society, Dan 
Smoot and ‘‘Life Line’? programs, All of these are well- 
known, right-wing syndicated programs and are so de- 
scribed in the exhibit. Dr. Parker, who prepared the ex- 
hibit, was shown to have made a study of extremist pro- 
gramming under a grant from the Field Foundation (Tr. 
1605-06). WLBT objects because appellants did not prove 
the contents of each of these programs and announcements. 
However, there were literally hundreds of such items and 
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the tapes or transcripts were available to WLBT—if, in 
fact, they were available to anyone.” 


The composite week logs submitted to the Commission 
routinely with every license application do not include 
transcripts to show actual program content. The mere 
listing of programs is considered sufficient for the Com- 
mission’s staff review. If proof of actual content was 
necessary, WLBT should have provided it, because the 
contents were ‘‘peculiarly within the knowledge’’ of WLBT. 


Freedom Bookstore 


WLBT suggests that ‘‘Black Monday’’, offered by ap- 
pellants as an example of the Citizens Council views, is 
simply a ‘‘book sold by a bookstore which advertised on 
WLBT—hardly a relevant consideration’? (p. 13). In 
fact, the Freedom Bookstore was not a WLBT advertiser. 
It was a right-wing propaganda mill operated on the 
station premises (R. 3718). Inspection of the station logs 


shows that the thousands of announcements for it were 
not carried as paid commercials or even as unsponsored 
public service announcements. They were ‘‘promos’’, a 
term used in the industry for announcements to promote 
the station’s own programming (R. 3648). 


WLBT states that appellants ‘‘apparently’’ believe the 
Freedom Bookstore announcements to be ‘‘objectionable’’ 
(p. 13, n. 19). There is no claim that the announcements 
themselves were objectionable, only that they were limited 
to one viewpoint. However, even if the broadcast texts were 
uncontroversial, the presentation of thousands of free an- 
nouncements soliciting viewers to visit the station to obtain 
segregationist and other right wing writings without mak- 


#2 As we pointed out in our main brief, appellants requested 
WLBT to supply tapes, transcripts or lists of the subject matter 
of the Citizens Council programs and were advised that the sta- 
tion had none. WLBT had also lost the text of a “Comment” 
by Bill Simpson, Chairman of the Citizens Council (Tr. 1495). 


ll 


ing comparable promotion of other views is an unequal use 
of the public channel and in itself violates the Fairness 
Doctrine. 


The Commission determined that there was no evidence 
as to the nature of the Freedom Bookstore. It reviewed 
Appellants’ Exhibit 40 (R. 3692-3726) and found that it 
“‘was not probative of the nature of the Bookstore.’’ The 
Commission does not make clear what evidence would sat- 
isfy it. However, Exhibit 40 stated: 


‘‘Freepom BooxsrorE (now called the Patriotic 
American Bookstore) carries books and pamphlets ex- 
pressing a conservative viewpoint on public issues, 
including race relations. Among the books carried are 
Black Monday, by Tom Brady, published by Citizens 
Councils of America; It’s Very Simple, by Alan Stang, 
published by Western Islands publishers; The Bond- 
age of the Free by Kent H. Steffgen, published by 
Vanguard Books; and Is the NAACP Subversive?, by 
the Patrick Henry Group, all of which argue that the 
civil rights movement is Communist dominated and is 
dangerous to American security. Among the pam- 
phlets carried are The Dan Smoot Report (see below) 
and American Opinion Magazine (see John Birch So- 
ciety below). The store was operated at the WLBT 
offices from the spring of 1962 until early 1964, when 
it moved to another location in Jackson, Mississippi.”’ 
(R. 3718)* 


Appellants contend that since ‘‘Freedom Bookstore’? 
was operated on the WLBT premises, its nature was ‘‘pe- 
euliarly within the knowledge’? of WLBT. 


8 According to WLBT Program Director Maurice Thompson, 
The Freedom Bookstore, the Citizens Council, Women for Consti- 
tutional Government and Patriotic American Youth are all “con- 
servative” and interested in discussing constitutional questions 
(R. 3766, excluded). 
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Religious Programming 

WLBT accuses appellants of an untruth in stating that 
its local Negro religious program ‘‘was initiated only two 
weeks before the renewal application in 1964’? (p. 11, 
n. 15). WLBT’s manager, Robert L. McRaney, testified 
the program began February 13, 1964 (Tr 436). The re- 
newal application is dated February 28, 1964 and was re- 
ceived by the F.C.C. on March 31, 1964 (R. 3514). 


Rev. Newsome’s program did not begin until some 
time after the renewal period ended on May 31, 1964.** 


WLBT makes a caricature of appellants’ views on this 
point (p. 11, n. 16) when it accuses appellants of urging 
integrated attendance at churches but segregated religious 
programming on television. In fact, nothing in appellants’ 
brief urges either. Appellants might well have argued that 
a public licensee should broadcast services only from inte- 
grated churches, but appellants need not go so far. WLBT 


does not give Negroes even the separate-but-equal treat- 
ment required since 1896. 


News Interviews 


Appellants are accused of a misstatement of the facts in 
stating that WLBT refused requests to interview Dr. Ralph 
Bunche, Jackie Robinson and Bill Russell (p. 12, n. 2). On 
careful reading it appears that the WLBT complaint is not 
that appellants misconstrued the facts, but rather that they 
should have pointed out that WLBT did present interviews 
with other Negroes. However, WLBT admits that the 
other interviews occurred two renewal periods prior, the 
latest being six years before the license application was 
filed (p. 12, n. 8). 


14“TV Gospel Time,” which is recorded, offers no opportunity 
to local Negroes. It is a syndicated program, produced in Tennes- 
see, which was carried by WLBT on a sponsored basis (Tr. 1448). 
White religious programming is locally originated and is carried 
on a sustaining basis. 
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“Meet the Candidate” 


WLBT presented a seven program series called ‘‘Meet 
the Candidate’, in which local candidates were asked 
questions by station personnel, some or all of which were 
selected from questions submitted by persons in a studio 
audience. On every one of these programs, the candidate 
was asked to comment on Tougaloo College (Tr. 438-39) 
and, with one exception, all of the comments were detri- 
mental to the college (Tr. 594). One such comment was: 


“‘One word describes it—horrible. We are nursing the 
viper to our breast. One man has said that there is 
not a Communist in the whole State of Mississippi and 
they are teeming up there at Tougaloo. They are 
working full force, day and night, and some of the 
most solid ciitzens sit back and say, ‘Oh, no, we don’t 
have any Communist’, and then add insult to injury, 
anyone who disputes them is called a witch hunter and 
a wild eyed saboteur, and other such words.?? (R. 3649) 


Following this attack, Pres. Beittel of Tougaloo College 
called Mr. Beard to protest and followed the call with a 
complaint to the FCC (Tr. 431-440). Dr. Beittel was not 
offered time to reply and apparently did not know enough 
to request it. WLBT attempted to defend this as an 
unanticipated comment by a political candidate, which it 
could not censor. However, the answer should not have 
come as a surprise because the question was asked on 
seven different programs. Under the personal attack doc- 
trine, Tougaloo College should have been notified of the 
attack, furnished with a copy and offered the opportunity 
to respond. (1949 Editorializing Report, 138 FCC 1246, 1252; 
Public Notice of July 26, 1953, 28 Fed. Reg. 7962; Fairness 
Primer, 29 Fed. Reg. 14015 (1964) ). 


There were also numerous speeches on behalf of candi- 
dates for public office which expressed segregationist views 
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(R. 2402-36). Although the examiner would not admit these 


speeches (Tr. 757-67) the law is clear that they also gave 
rise to the obligation to present the other side. (Communi- 
cations Act of 1934, §315; WSOC Broadcasting Co., FCC 
58-666, 17 Pike & Fischer RR 548; Cullman Ruling, FCC 
63-849, 25 Pike & Fischer RR 895; FCC Response on New 
York Constitution Election Complaints, 11 Pike & Fischer 
RR 2d 634; Democratic State Central Committee of Cali- 
fornia, 12 Pike & Fischer RR 2d 112). 


WLBT states (p. 16, n. 20) that appellants ‘‘distort the 
record”? in failing to mention its manager was not told 
“until the day before’’ that Rev. Smith wanted to buy time 
before the February 1, 1962 deadline for payment of poll 
taxes. Smith testified flatly that he told Beard the reason 
on January 9, 1962 (Tr. 268). Smith also wrote the Com- 
mission to this effect (R. 3620-21). WLBT points out that 
it sold time to Smith shortly before the election but fails to 
mention that it first refused and then yielded to a warning 


from Senator Eastland (Tr. 979). 


News 


WLBT begins its discussion of news as follows: ‘‘at 
the hearings U.C.C. stated that WLBT’s alleged use of 
“‘slanted’’ news programs was the ‘‘very core of its case’’ 
(Tr. 585). It then accuses appellants of trying to ‘‘smear’’ 
Dick Sanders (p. 17). This is a clear distortion of the 
record. If the transcript is examined, it will be seen that 
the word “‘slanted’’ which the WLBT brief puts in quotes, 
was never used by appellants’ counsel and that neither 
he nor appellants ever accused Dick Sanders of ‘‘slant- 
ing’? anything. Indeed, every single one of appellants’ wit- 
nesses who was asked about Dick Sanders said in one way 
or another that he had no criticism of him.* Neverthe- 
less, WLBT’s strategy is to pretend that the case is a 


** Dick Sanders resigned from the station shortly after the Peti- 
tion to Deny was filed and long before the public hearings. 
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challenge to Dick Sanders. WLBT states that “several 
distinguished witnesses testified about the coverage of the 
WLBT news’? (p. 24). This is a distortion of the evidence. 
All three witnesses were asked the same carefully limited 
question in substantially the same words, i.e., ‘‘Did you 
ever hear Dick Sanders present the news in a biased or 
slanted manner?’’ (Tr 1154, 1244, 1386). The question 
was carefully worded by WLBT counsel to exclude Alon 
Bee and the other WLBT announcers and to exclude any 
question of balance. In other words, the question dealt 
only with an issue which appellants had never raised. 


The main objection as to news was that WLBT repeat- 
edly permitted its news programs to be used for filmed 
speeches and argumentative statements by segregationists 
but never presented speeches by integrationists. The lat- 
ter were briefly paraphrased in hard news items (See e.g., ' 
WLBT brief, p. 23). This was shown during the monitored 
week: 


For example, Governor Johnson’s speech recommending 
additional police measures to cope with civil rights dem- 
onstrators was filmed and took seven minutes out of a 
fifteen minute newscast. It included such statements as 
the following: 


“‘Few jails in this peaceful state were built to ac- 
commodate large numbers of prisoners. But at Parch- 
man, Mississippi’s giant, sprawling penal farm, which 
Serves as a state penitentiary there are seventeen thou- 
sand acres of land. There is plenty of healthy, re- 
habilitative work, too (laughter, applause), for per- 
sons so idle that they can travel around the country 
stirring up strife (laughter, cheers, applause). And 
in that other world that is Parchman, there is ample 
time for the trouble-maker to contemplate the error 
of his ways (laughter, applause). And without inter- 
Tuption by reporters and cameraman (laughter, ap- 
plause).’? (R. 3470-71) 
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Mayor Thompson’s speech criticizing the Jackson 
Chamber of Commerce for failing to back him in his stand 
against the Civil Rights Bill was presented on film and 
occupied four minutes out of an eight minute news broad- 
east. Senator Stennis presented a five minute report about 
the ‘‘mis-named Civil Rights bill’’ (R. 3469). 


On the other hand, integrationists were limited to short 
paraphrases. For example: 


“‘Attorney General Robert Kennedy said the legal 
action was taken only after the Government was un- 
able to reach a solution with local officials.’’ (R. 3476) 


and 

“The President of Tougaloo College says the school 
will file suit against the State of Mississippi if its 
charter is revoked. Dr. A. D. Beittel says the pre- 
dominately Negro school north of Jackson intends to 
carry out its education program. The Legislature may 
soon take up a Bill to revoke the charter of the Col- 
lege.’’ (R. 3477) 


WLBT argues that appellants do not ‘‘seem to be able 
to distinguish between a news reporter and a debater; 
between a newscast and a soap box’”’ (p. 23). This is an- 
other way of saying that if all public officials are segre- 
gationists, the news may carry extensive segregationist 
speeches without reply. We submit that there were Negro 
spokesmen in Mississippi and elsewhere who were just as 
newsworthy as Johnson, Thompson and Stennis, and that 
there was a large body of opinion in Mississippi (even 
though it was a poverty-stricken, poorly educated, disen- 
franchised body of opinion) which was equally entitled to 
expression. Although Medger Evers was no longer alive, 
a comparison of his one equal-time statement on WLBT 
(R. 3175-76) with the maudlin remarks of WLBT regular 
commentator, Tom Ellis (R. 3478-79) indicates that 
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Negroes would have no difficulty in meeting WLBT’s 
standards.” 
Editorials 


Although WLBT claims that it invited answers to its 
editorials and mailed them to people to encourage re- 
sponses, it was not able to say specifically when this was 
done. It does not claim that it invited any response to its 
editorials opposing integration of the University of Missis- 
sippi. 

WLBT selected some editorials for inclusion in the record 
(R. 3080-3116). This hand-picked selection proves noth- 


ing.” 


The Commission is apparently under the impression 
that the WLBT editorials were prepared by Dick Sanders 
(Commission brief, p. 24). However, the evidence indi- 
cates (Tr. 840-41) that they were prepared by Fred Beard 


*6 Mr. Ellis’ denunciation of the Supreme Court (R. 2268) was 
characteristic. Almost every “Comment” by him included a colorful 
reference to the Federal Government, usually to its activities to end 
segregation: 


“Federal henchmen who trampled our Constitutional rights 
under foot” (R. 240) 


“slanted and distorted accounts from the White House” 
(R. 243) 


“If free America is to be preserved it will have to be done by 
the people themselves—not with the help of present occupants 
of the White House, or of the U. S. Supreme Court—but in 
spite of them.” (R. 247) 


“ 


- we desperately need a lawful cleaning up of our White 
House in Washington and time is running out.” (R. 250) 


** Although WLBT describes these as a “representative sample” 
the record is contrary: 


“Q. Did you use any random selection method in picking 
out these editorials. A. No.” (Tr. 1420) 
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or Maurice Thompson and reviewed by counsel. Sanders’ 
name is not even mentioned in the introduction to the ex- 
hibit concerning editorials (R. 3000-01). 


The Meredith editorials are a clear call for disobedience 
to law. The invitation to use of force is unmistakable. In 
the September 16, 1962 editorial, the United States officers 
are described as ‘‘the evil and the illegal forces of 
tyranny’’ and the editorial ends ‘“‘The word of the hour, 
the word of the day, the word of the year is ‘‘Never!’? 
(R. 2266). The following day the public is exhorted in 
these words: ‘‘We must all join together in a united 
front to combat forces from outside our State who would 
destroy us’? (R. 2267). When a court order was issued 
directing the Trustees of the University to cease their 
illegal resistance, WLBT urged them to die fighting, stat- 
ing: ‘‘These men are to be envied by all for the heroic 
opportunity that comes to a man only once in his life- 
time whereby he can, if necessary, sacrifice his life for 
his State’? (R. 2268). In the editorial of September 21, 


WLBT again played upon this theme of a fight to the 
death, stating ‘‘Mississippi has the first casualty in the 
fight to prevent integration.... Unfortunately, Gene will 
not be the last casnalty of this fight.... The fight we 
make here in Mississippi will determine to a great extent 
whether there is any fight left in any other state’’ (R. 2269). 


There is not one word in any of these editorials or in any 
other WLBT statement from September 10, 1962 (the time 
of Justice Black’s order) until September 30, 1962 (the 
night of the riots) suggesting that these words are not 
to be taken literally. There was unquestionably a clear and 
present danger of actual hostilities at the time. Armed 
troops had been assembled and federal marshals had been 
called into the State. These editorials called for resistance. 
When such a call was made with the single most powerful 
voice in the State, the bloodshed was inevitable. 
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WLBT quotes at length from the moderate statement of 
Mr. Mounger, the morning after the bloodshed at Oxford, 
but it does not mention that this statement was not an 
editorial and did not represent station policy; indeed, 
Mounger walked into the station without the consent of 
anyone (Tr. 927). An exhibit excluded by the examiner 
indicates that the station manager retaliated by forcing 
Mounger out of his position as President of Lamar Life 
(R. 3744). 


After discussing WLBT’s editorials and claiming credit 
for Mr. Mounger’s personal statement, the WLBT brief 
states: 


‘*With that as the background, the depth of U.C.C. 
irresponsibility in this proceedinng is revealed in its 
charge, made for the first time in its brief to this Court, 
that WLBT ‘must bear a large measure of responsi- 
bility for the bloodshed and death which occurred at 
Oxford on September 30, 1962. (U.C.C.’s Brief, p. 
53). That statement clearly reveals the unfounded 
and emotional charges that the U.C.C. hurls shame- 
lessly and mindlessly at WLBT. This charge was 
not made by U.C.C. at the long hearing at Jackson, 
or in any of its briefs before the Hearing Examiner 
or the Commission. Rather, U.C.C. waited until the 
record came before this Court, and then hurled its 
Taw, unproven emotional charge at WLBT. The tac- 
ties of U.C.C. are clear. Once a charge is met and 
disproved by WLBT, a more flagrant, violent, if not 
fanatical charge replaces it.”? (Emphasis WLBT’s, pp. 
29-30) 


Like much of WLBT’s brief, the preceding discussion is 
simply inaccurate. Our brief filed with the Commission in 
January, 1968 stated in part: 


“35. A note which pervades the WLBT brief (see 
e.g., par. 10, p. 9) is the plea that the Commission 
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should temper justice with mercy because of the diffi- 
cult situation in Mississippi during the renewal period 
1961-1964. This plea reminds us of the familiar defini- 
tion of ‘‘chutzpah’’: the man convicted of murdering 
his parents who asks for mercy because he is an or- 
phan. 


‘636. WLBT should have used its influence to moder- 
ate racial conflict. Instead, it saturated the air with 
Citizens Council programs and spot announcements, 
and with other right-wing programs, with inflamma- 
tory statements by public officials without replies, with 
promotion of the Freedom Bookstore and with edi- 
torials calling for resistance to Federal authority, ap- 
pealing to sectional prejudice and demanding heroism 
in terms scarcely distinguishable from the speeches at 
Nuremberg ...”’ 


‘37, It is generally recognized that television is a most 
effective medium of communication on social issues, 
particularly with broad groups of viewers who do not 
read or respond to expressions of opinion in news- 
papers and periodicals. These are precisely the groups 
which were inflamed to the point of armed resistance 
during September 1962. WLBT was possibly the 
single most effective medium of arousing and enflaming 


28 The powerful impact of television stations in stimulating vio- 
lence has been noted by The National Commission on Causes and 
Prevention of Violence. Its progress report submitted to President 
Johnson on January 9, 1969 states in part: 


“Additional complications arise from the widespread impact of 
mass communications media. The powerful impact of the media 
may aggravate the problems of controlling violence; on the 
other hand, the media may be one of our most useful social 
agents for explaining all elements of our society to one another 
and achieving a consensus as to the need for social change that 
may help reduce levels of violence.” Quoted in Broadcasting, 
Feb. 3, 1969, p. 32. 
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the racial and sectional passions which it now uses to 
justify its conduct.’’ (Emphasis ours)” 


Comment 


Comment was presented daily throughout the renewal 
period. It was a part of Dick Sanders evening news pro- 
gram and included several distinguished journalists as well 
as some others who were not journalists and who were not 
so distinguished. All of the invited commentators were 
white. Some were ‘‘moderates’? but none of them ever 
made a statement in favor of integration.» No Negro was 
ever presented except Charles Evers who got on by an 
‘equal time’? demand. 


WLBT’s discussion of the Comment program is quite 
artful and not entirely accurate. Thus, it implies that 
Father Law was a commentator during the renewal period 
by stating that he became a regular on the Comment series 
“following the departure of Miner’? in September 1963 


(p. 35). Actually, Father Law became a regular on April 
17, 1964, two days after the filing of the Petition to Deny 
(Tr. 1516). It states that Mary Cain, a well-known 
segregationist ‘‘was a newspaper editor who appeared in 
reply to a comment by Sanders praising Hazel Brannon 


The brief dated August 24, 1965 submitted by appellants to 
this Court on the earlier appeal stated: 


“The editorials delivered personally by WLBT’s general man- 
ager urging resistance to the admission of James Meredith to 
the University of Mississippi (1276-77) were followed by 
serious rioting at the University, and may well have played a 
part in causing the attacks on Federal marshals and the death 
and injuries that ensued. There is no claim that any op- 
portunity was given to reply to these editorials.” (p. 9) 


0 Although WLBT claims that appellants loosely throw around 
labels like “segregation” and “integration”, they are very freely 
used in WLBT editorials, in Mr. Beard’s testimony (Tr. 885, 992), 
and in the station’s criticisms of network programming. 
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Smith.’’ (Emphasis WLBT’s, p. 35). In fact, Mr. McRaney 
testified as follows: 


“<Q. Do you know whether Mrs. Mary Cain ever ap- 
peared on ‘Comment’? A. Yes, she did. 

Q. Could you tell me how many times she appeared? 
A. I could not tell you how many times but it was an 
infrequent appearance. She was one of the rotational 
editors during the weekly news series.’’ (Tr. 1442) 


While Mrs. Cain’s appearances during and after the re- 
newal period are minimized, much is made of appearances 
by Hazel Brannon Smith prior to the renewal period 
(Tr. 1243). 


WLBT calls its exhibit on the ‘‘Comment’’ program a 
‘‘random selection”? (p. 37). However, the testimony was: 


“‘Q. Was there any attempt to use any random 
selection method? A. No, we reviewed every ‘Com- 
ment’ program in our files for subject matter in an at- 
tempt to show a broad coverage of subjects that are 
commented upon by those participating.’’ (Tr. 1419) 


Public Service Announcements 


WLBT complains that the list of organizations for which 
public service announcements were made during the re- 
newal period is not complete (p. 37). WLBT fails to men- 


2 According to a sworn statement by WLBT Program Director 
Maurice Thompson, which was excluded: 


“When the above-mentioned Honorable Tom Q. Ellis re- 
tired as Clerk of the Supreme Court in the latter part of 
March, 1964, and moved from Jackson, an arrangement was 
made whereby the above-mentioned Mary Cain, of the Summit 
Sun, and Father Bernard Law, Editor of the Mississippi Reg- 
ister, the Catholic newspaper of the Mississippi Diocese of 
the Roman Catholic Church, would appear on alternate Fri- 
days on the Comment Program.” (R. 3762) 
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tion that the list was taken from its own renewal applica- 
tion. Presumably, WLBT did not deliberately select the 
announcements most likely to cause denial of its license. 
While it may have kept no record of the announcements on 
“‘Bee Bulletin Board’’, it can be assumed that there were 
few announcements for Negro organizations on this pro- 
gram because Alon Bee is the announcer who called Negroes 
“‘Niggers’’ and repeatedly disparaged them and who was 
transferred to other duty after these proceedings were 
brought. The same is true of the announcements carried 
after the renewal period. Appellants cannot be held re- 
sponsible for announcements which WLBT left out of its 
own exhibit. 

WLBT makes three errors in one paragraph (p. 38) 
when it states: 


“U.C.C. also states that none of the releases sent to 
WLBT by Tougaloo College and the NAACP were 
ever aired until after renewal was applied for. This 
is another misstatement of the record. Tougaloo Col- 
lege releases were given coverage twice in 1961 (Tr. 
494, 504) and in 1962 (Tr. 615). No other specific re- 
leases were cited by U.C.C.”’ 


The references at Tr. 494 and 504 have nothing to do 
with public service announcements. They relate to a choir 
performance and an interview program. The reference at 
Tr. 615 does not relate to 1962, but to the fall of 1964, long 
after the Petition to Deny. 


Mrs. Owens testified that Tougaloo College issued press 
releases at least once a week and sent them to WLBT (Tr. 
607). Nothing came of the releases (Tr. 592). Specific 
examples of releases sent to WLBT and not aired were 
furnished in the Petition to Deny and not answered by 
WLBT. Announcements were not made for ‘‘the Clare- 
mount String Quartet from New York City; Sylvia Rind, a 
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harpsichordist of international reputation; none of the Col- 
lege plays except the last one [ie., after the Petition to 
Deny]; Pauline Fredericks of NBC News’? (R. 1005). 


Other untrue statements by WLBT on this subject are the 
following: It states (p. 37) that a list of approximately 958 
organizations—some 123 of which are Negro—received 
1,612 public service announcements in the three-year re- 
newal period after the Petition to Deny, and that none of 
the announcements which appeared on Rev. Newsome’s 
“‘Civic Calendar’? program are included in the list. In fact, 
a mere inspection of the list reveals that there were not 123 
Negro organizations, but a total of 123 announcements. 57 
of the 123 announcements were for Tougaloo College. 
Furthermore, the list does include announcements on the 
‘¢Civic Calendar’’ program. 


WLBT also disputes the claim that it did not carry 
NAACP announcements during the renewal period (p. 38). 
However, its own list of public service announcements in- 


cludes none for the NAACP (R,. 3490-3513). Announce- 
ments were carried after the Petition to Deny was filed, 
but there were relatively few (see our main brief, p. 10). 


Courtesy Titles 


WLBT distorts the record on this subject. It states: 


“Two of U.C.C.’s witnesses (Dr. and Mrs. Owens) 
specifically complained that the title ‘Mrs.’ had not 
been used in connection with two Negro Women, Free- 
dom Democratic Party candidates Mrs. Fannie Lou 
Hamer and Mrs. Annie Devine, in either ‘September 
or October, 1964’ (Tr. 597). However, the WLBT 
news scripts for September 23, September 25, and 
October 6, 1964, show that the courtesy title ‘Mrs.’ was 
used in describing Mrs. Hamer and Mrs. Devine, and 
a third Negro woman candidate, Mrs. Victoria Jackson 
Gray (R. 2596-2602; see also Tr. 695).”’ (p. 40) 
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Actually Mrs. Owens said: 


“*A. White women were always referred to as Mrs. 
and the Negro woman was Mamie Smith or Mamie 
Jones or whatever it might be. 

Q. Can you recall any examples of that? A. Well, 
yes, on September 1st Mr. Alon Bee used the name 
Fanny Chainy instead of Mrs. Fanny Chainy who is a 
mother with several children. 


Presiding Examiner: What year was that? 
The Witness: September 1964.” 


“‘On October 7 Mr. Alon Bee again used the name 
Fanny Lou Hammer and Annie Devine instead of Mrs. 
Fanny Lou Hammer and Mrs. Annie Devine.”’ (Tr. 
597) 


Mrs. Owens was sure of these dates because she made a 
note of them (Tr. 613-14). Alon Bee was not called as a 


witness. Instead, the station tries to use scripts® for eve- 
ning news programs of Dick Sanders on different days to 
disprove Mrs. Owen’s allegations (WLBT Brief, p. 40). 
Courteous references by Sanders after the Petition to 
Deny would not serve to disprove continued discourteous 
references by Alon Bee.**. 


Racial Identification 


WLBT also misstates the evidence on racial identifica- 
tion as follows (p. 40). 


“U.C.C.’s charge (Brief, p. 14) that WLBT’s pres- 
ent news director ‘admitted’ that WLBT ‘customarily 


2 It was conceded that the announcers did not follow the copy 
exactly (Tr, 1258) 


*® Curiously, even these scripts do not follow WLBT’s claimed 
Practice: i.e, that “the courtesy title ‘Mrs.’ or “Miss’ was not used 
normally until the second time a woman’s name was used” (p. 39). 
Here courtesy titles were used the first time the names are men- 
tioned (R. 2596, 2602). 
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mentioned’ race when a Negro was involved in a crime 
or accident but not when a White person was involved 
is not supported by the record. The record shows that, 
in the newscasts, a person is not referred to as Negro 
or White unless such identification by race is pertinent 
to the story’’ (Tr. 1222, 1263-1264; R. 2604-2617, 
3187-88). 


On cross examination (in May, 1967) WLBT’s news 
director testified : 


“‘Q. Mr. Thompson, you stated that your present 
practice is not to identify race in news except where 
it is pertinent? <A. Yes. 

“*Q. Would you tell me how long that practice has 
been followed? A. I would say the past year. I just 
can’t say exactly, but I would think a year.’’ 
(Tr. 1263) 


Network Programming 


WLBT claims that it presented many NBC documen- 
taries relating to racial problems, and cites in support a 
letter from Mr. Lutkin to the Commission (R. 2375-82). 
This letter was part of a file of correspondence between 
the Commission and WLBT which was self-serving and 
was offered in evidence by appellants with the express 
statement that appellants were not offering ‘‘communica- 
tions from the Station or from anyone else who does 
not take the stand to testify to them for the truth of the 
matters alleged’? but that ‘‘matters appearing in com- 


24 WLBT’s Response conceded that it used racial identifications 
and vigorously defended its practice of mentioning race when a 
Negro was involved in a crime: 


“WLBT cannot control whether the person breaking the law 
is Negro, white or otherwise. If more crimes are reported 
as having been committed by Negroes than by Whites, it is 
because they, although a minority, commit more crimes as a 
group than whites” (R. 1206). 
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munications from the station are receivable and may be 
considered as admissions’? (Tr. 277-78).2> Mr. Lutkin, 
who wrote the letter about network programming, was 
not called as a witness. Instead, WLBT called its present 
station manager, Mr. McRaney, and offered a new exhibit 
listing programs of special interest to Negroes, including 
NBC network programs, which WLBT carried (R. 2824- 
2839). WLBT’s witness stated that he “tattempted to ex- 
haust all means” to make the exhibit complete (Tr. 1409). 


The WLBT exhibit did not include 6 of the 12 NBC 
network specials on civil rights during a fourteen month 
period and it did not include President Kennedy’s address 
of June 11, 1963 concerning civil rights legislation 
(R. 2824-39).2 


Thus, in accusing appellants of a “‘monumental record 
error’’ (p.41), WLBT is disregarding its own sworn exhibit 
and relying on an unsworn letter from a witness who was 
not produced. 


WLBT states that it ‘‘carried the ‘Today’ Show, with 
all of its news reporting and news features . . .”” (p. 41). 
However, of 24 portions of the Today Show relating to 
civil rights in a fourteen-month period, only one is listed 
in the WLBT exhibit (R. 2442-59, R. 2824-39) 27 


The most telling evidence is the fact that if WLBT really 
carried these programs, as it claims, it could have proved 


?° At another point, Commission counsel observed without dispute 
that “a letter filed with the Commission” is “not necessarily proof 
of the facts served” (Tr. 270). 


*° Curiously, the WLBT exhibit includes a one hour network pre- 
sentation about the “March on Washington” on August 28, 1963. 
According to the NBC list, there was no network feed at or before 
that time (R. 330). 

* The AFL-CIO petition against WLBT (which was excluded) 
charged that there were repeated preemptions of the interviews on 
the “Today Show” for right-wing speakers. The petition included 
newspaper criticism of this practice (R. 3749). 
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the fact by producing its logs. It did not do so and it suc- 
cessfully resisted appellant’s request to examine the logs 
“over the weekend’? for the express purpose of checking 
on this point*® (Tr. 1449-54). 

Furthermore, the Commission itself has a duty to insure 
that the record is complete on all material matters. Scenic 
Hudson Preservation Conference v. Federal Power Com- 
mission, 354 F. 2d 608, 620 (2nd Cir. 1955). 


WLBT charges appellants with falsely stating that 
‘all’? (Emphasis, WLBT’s, p. 24) the network news was 
preceded by a warning. WLBT does not give any citation 
for the statement it refutes and cannot because appellants 
made no such statement. 


Improvements in Performance Since 1964 


This subject is fully discussed in our main brief. 
Appellants acknowledge and welcome the modest improve- 
ment which has been achieved. However, the limitations 


of this improvement should be recognized. Until three 
weeks before the hearings began, there was no integrated 


28 No inconvenience would have been caused by letting appellants 
examine the five year old logs. They were locked in the hearing 
room over the weekend. Furthermore, WLBT does not claim that 
this was its only copy. Contrary to WLBT’s statement, appellants 
did not get a Xerox machine until after the Examiner denied it 
the use of the logs (Tr. 1451), the Jackson distributor having 
refused to deliver a machine to appellants. 


2? As the Court stated there, “In this case, as in many others, 
the Commission has claimed to be the representative of the public 
interest. This role does not permit it to act as an umpire blandly 
calling balls and strikes for adversaries appearing before it; the 
right of the public must receive active and affirmative protection at 
the hands of the Commission.” 

* * * 


“The Commission must see to it that the record is complete. 
The Commission has an affirmative duty to inquire into and con- 
sider all relevant facts.” 
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program, with one minor exception.” Regular programs 
for children and youth, which under their formats should 
have been integrated, were discontinued (Tr. 1534, 1447, 
1440, 1526). 


All local discussion programs which would have given 
rise to fairness obligations have been discontinued 
(R. 2967, 1526; R. 3144). Appellants note that the flood 
of right-wing and segregationist programs has stopped but 
appellant’s object was not censorship, it was equal access 
to the media for speech. Appellants contend that no station 
can properly be said to serve this service area unless it 
presents discussion programs concerning local issues of 
interest to Negroes. Appellants are not impressed with 
the fact that such a program was initiated three weeks 
before the hearing. 


Commingling Pre-Application and Post-Application 
Performance 


The Court has only to examine the Examiner’s opinion 
to see that although it gives some dates for some facts, 
it omits dates for others and consistently inter-mingles 
evidence relating to pre-application and post-application 
performance. From the organization of the opinion, it is 
clear that the Examiner gave no significance to the dif- 
ference and most of the evidence referred to is post- 
application. Although WLBT accuses appellants of wish- 
ing to twist the evidence ‘into a meaningless muddle’’, 


°° WLBT tries to make it appear that it has integrated its pro- 
gram, “Teen Tempos,” by referring to the Jackson school system as 
“desegregated” and stating that “schools have sent both Negro and 
White students” and “both Negro and White announcers are used 
in the show” (p. 47). However, it fails to mention that the schools 
are still predominantly one color or the other, that it allots one pro- 
gram a month to Negro schools, and that it uses the Negro an- 
nouncer for the Negro schools and the White announcer for the 
White schools, The one desegregated program came not from 
WLBT’s initiative but from a ‘Catholic parochial school which 
brought along one Negro couple (Tr. 1525; 1447). 
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appellants in their proposed Findings of Fact carefully 
separated pre-application performance from post-applica- 
tion performance and in their briefs before the Commis- 
sion and this Court the same separation was maintained. 
On the other hand, WLBT’s brief here under almost every 
caption i.e., ‘‘News’’, ‘‘Comment’’, ‘‘Public Service An- 
nouncements’’, ‘‘Courtesy Titles and Racial Identifica- 
tion’’, ‘‘Network Programing”’ and ‘‘Service to Community 
Programs’? inter-mingles pre-application and post-applica- 
tion evidence. 


In a recent case, Continental Broadcasting, Inc., FCC 
68-1127, 14 R R 2d 813 (1968), the Commission rejected 
an examiner’s report recommending renewal on the ground 
that the Examiner had attached undue weight to post- 
application correction measures, The station showed the 
industry’s understanding of this case when it petitioned 
for reconsideration on the ground that the decision violates 
the basic principle of ‘‘equal and uniform treatment of 
broadcast licensees’’ pointing out WLBT ‘“‘corrected its 
disgraceful conduct and was held to be entitled to another 
chance.’ 


The Monitoring Study 


The monitoring study comprises some 717 sheets in which 
individual monitors recorded every single program and an- 
nouncement which appeared on WLBT during the week 
March 1-6, 1964, noting every Negro appearance. It was 
heavily relied upon in the preparation of the Petition to 
Deny because it was a complete record of a single week’s 
programming. As the case proceeded and further evidence 
was offered, much of the monitoring study became un- 
necessary : 


(a) The monitoring study showed that during the 
week observed, no Negro appeared on any program 
for children or youth (R. 3481). However, this evi- 
dence became unimportant because witnesses testified 


™ Broadcasting, December 30, 1968, page 10. 
ng, 
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at the hearings that they had never seen a Negro on 
any of these programs from the time the station com- 
menced broadcasting. 


(b) The monitoring study showed that during the 
test week, Negros appeared on only two local pro- 
grams, Rev. Wheeler’s 6:45 A. M. show on Sunday 
and the weekly ‘‘Our Colleges’? program (R. 3481). 
However, the testimony showed that Rev. Wheeler’s 
program had been initiated only two weeks earlier and 
that Negro appearances on the Our Colleges program 
were only occasional. 


(c) The monitoring study showed that there were 16 
promotional announcements for ‘‘Freedom Bookstore’? 
during the week (R. 3727), but other records showed 
that there were thousands during the renewal period 
(R. 3692). 


(d) The monitoring study showed that there were 
no announcements for Negro organizations (R. 3481). 
However, analysis of the renewal application showed 
that there were practically no such announcements 
during the entire renewal period (R. 3490-3513). 


Thus, after all the evidence was in, the primary use 
of the monitoring study was the transcripts of the news 
broadcasts (R. 3467-82). This has lead to charges that 
appellants have ‘‘abandoned”’ the monitoring study, which 
is not the case. There may be some humor in the fact that 
WLBT and the Commission have directly contrary claims 
of abandonment, that is, WLBT states that appellants did 
not rely on the monitoring study in their proposed findings 
and conclusions, and later ‘‘resurrected’’ it (pp. 20-22), 
whereas the Commission claims that ‘‘the Church has 
now ceased to rely on this study which they pressed as 
valid all the way up to the Commission’’ (p. 34). The 
simple truth is that the Commission is right in saying 
that appellants relied upon the study all the way up to the 
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Commission and WLBT is right in saying that we rely on 
it now.** We would add only that since the study purports 
to cover only one week’s programming while the proof 
covers three years, we prefer to talk about the full three 
years. 


Burden of Proof 


The question of burden of proof is extremely important 
for this case and will be important in the future if the 
meaningful public participation in license proceedings en- 
visioned by this Court is to become a. reality. 


Members of the public do not keep station logs and do 
not, as a general rule, record or transcribe programming. 
While they may have definite, clear and accurate impres- 
sions of the kind of programming a station presents, they 
cannot ordinarily associate particular programs with par- 
ticular dates. Often they cannot be sure whether a par- 
ticular program appeared on one station or another. The 
Examiner refused to permit Rev. Andrew Young to testify 
on this account, even though counsel offered to prove that 
WLBT’s signal was the only one which could be received 
at the location (Tr. 626-27). Witnesses of the highest repute 
may be found who can testify, as did Rev. Taylor (who 
was sponsored by the Federal government as a witness 
in the first voter registration cases) in general terms, 
e.g., that WLBT often interrupted programming on the 
‘“‘Today’’ show of interest to Negroes (Tr. 643). How- 
ever, only the station is in a position to examine its logs 
and state how many interruptions occurred in a specific 
period of time and what programs were interrupted. Rev. 
King recalled seeing three public officials with segrega- 


32 The monitored week is the week WLBT’s renewal applica- 
tion was received by the Commission, There is some indication 
in the commencement of Rev. Wheeler’s program and the eviction 
of the Freedom Bookstore at this time that the station was on its 
good behavior. Alon Bee’s failure to refer to “niggers” during 
this week (WLBT brief, p. 40) may be due to this. 
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tionist views discussing the Little Rock crisis (Tr. 678). 
However, he may find it difficult ten years after the 
program to remember exactly what they said. Licensees 
almost uniformly tape programs on controversial issues. 
Presumably they retain the tapes when a complaint is 
filed. The licensee is in the best position to establish the 
facts. Thus, the facts about programming are ““pecu- 
liarly within the knowledge’’ of the licensee within the 
meaning of the Elyria, Lorraine* and Washington* broad- 
casting cases. 


The burden of proving the station’s own performance 
is always on the station in a renewal proceeding, when no 
public organizations have intervened. It should not be 
shifted because public intervenors have identified either 
generally or specifically, areas of alleged poor performance. 


The huge costs involved in Commission proceedings will 
prohibit meaningful public participation, unless a licensee 
is required to come forward with evidence which only it 
possesses. When the licensee regards a syndicated series 
as so sensitive that each program must be reviewed by its 
management and discussed with its counsel (See e.g. Citi- 
zens Council Forum), the station should be under some 
obligation to maintain at least a tape of the audio portion. 
Where, as here, the licensee has repeatedly advised the 
Commission that it would not present a Negro spokesman 
because of its alleged policy against discussion of segre- 
gation and has used that policy to justify specific denials 
of requests for appearances, and has destroyed all records 
of the Citizens Council programs which it carried, it should 
be held to have failed to meet its burden of proof. Any 
other rule would make it possible for a station to escape 
effective challenge of its program practices by failing to 
keep records. 


836 Pike & Fischer RR (2d) 191 (1965). 
% 3 FCC (2d) 777, 7 Pike & Fischer RR (2d) 601 (1966). 
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Freedom of Speech 


Appellants have never questioned WLBT’s right to pre- 
sent any program and have never sought to censor the 
content of any program. They have made it clear that they 
were not seeking to prevent the presentation of Reverend 
Wheeler and Reverend Newsom as representatives of the 
Negro community on WLBT, even though the group of 
Negro leaders consulted by WLBT thought they were ‘“‘a 
disgrace to any community’’ and even though neither has 
ever been associated with any organization seeking to pro- 
tect the civil rights of Negroes. Indeed, one of appellants’ 
witnesses, the President of Tougaloo College, specifically 
advised WLBT that there was no one spokesman for the 
Negro community and that they should consult, among 
others, even segregationist Negroes like Percy Greene (Tr. 
574). Appellants’ position is not one of restricting pro- 
gramming, but rather of breaking down the restrictions 
imposed by WLBT. Appellants contend that WLBT should 
resume programming on civil rights issues. Appellants 
would welcome full and free discussion of this issue from 
all points of view. Indeed, appellants argued before the 
Commission and here, that WLBT has replaced one-sided 
programming with a complete vacuum and that this is a 
clear violation of the station’s positive obligation under 
the fairness doctrine to present all sides of the controver- 
sial issues of public importance in its service area.*® 


The Need for Enforcement 


Although the Commission has required license applicants 
to submit details of their program plans and performance 
from the time it was created, the Commission has never, 
to the best of our knowledge, revoked or failed to renew a 
station license for unresponsive or inadequate program- 


35 1949 Report on Editorializing, 13 FCC 1246, 1251; 47 USCA, 
Sec. 315. 
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ming. Since the ill-fated Blue Book,** the Commission 
has never made a comprehensive comparison of program 
promise and performance. The Commission has never re- 
voked a license, denied a license renewal, issued a cease- 
and-desist order, levied a forfeiture or imposed any other 
sanction for a fairness doctrine violation, other than the 
short-term renewal granted WLBT.” The Commission has 
a staff of perhaps four persons to investigate the program- 
ming of all the broadcast licensees under its jurisdiction. 
Until the earlier decision of this Court in this case, it re- 
fused to permit public representatives to intervene in its 
proceedings. 


The record of the hearings in this case, taken as a whole, 
demonstrates that the Commission is still hostile to public 
participation in licensing proceedings and intends to resist 
such participation by interposing rules of evidence and bur- 
dens of proof which are more onerous than those placed 
upon the government itself, even in criminal cases. If the 


mandate of the Communications Act, that stations dem- 
onstrate that their operations serve the public interest, 
convenience and necessity, is ever to have credibility, some 
practicable means to enforce it must be found. This Court 
in its earlier decision indicated that 


“fon a renewal application the ‘campaign pledges’ of 
applicants must be open to comparison with ‘per- 
formance in office’ aided by a limited number of re- 
sponsible representatives of the listening public when 
such representatives seek participation.’’ 


As the minority Commissioners stated, “. . . this case 
has everything.’’ The time has come to act. 


** Public Service Responsibilities of Broadcast Licensees, Wash- 
ington, D. C., U. S. Government Printing Office (1946); Cf. 
“Broadcasting in America and the FCC’s License Renewal Process : 
An Oklahoma Case Study”, 14 FCC 2d 1 (1968). 


*" Fairness Doctrine, A Staff Report Prepared for the Sub- 
committee on Communications of the Committee on Commerce, 
United States Senate, pp. 55-56 (1968). 
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Conclusion 


This Court should remand the proceedings to the Com- 
mission with a direction to deny renewal of the license. 


Respectfully submitted, 


Henry F. Lercs, 
Earte K. Moors, 
Attorneys for Appellants. 


Of Counsel, 
Ann ALDRICH, 


Dated, February 7, 1969. 
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United States Court of Appeals 
: for the District ef Columbia Circuit 

IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRGUFP JUL7 1969 


OF CHRIST, AARON HENRY, ROBERT L. T. SMITH, 
and UNITED CHURCH OF CHRIST AT TOUGALOO, 
Appellants, 


OFFICE OF COMMUNICATION OF THE UNITED CHURCH Nathan (Aemluow 
CLERK 


v. No. 19,409 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


LAMAR LIFE BROADCASTING COMPANY, 
Intervenor. 


PETITION FOR REHEARING OR CLARIFICATION, 
AND SUGGESTION FOR REHEARING EN BANC- 


The Federal Communications Commission, appellee herein, 
requests the Court to grant rehearing or clarification of its opinion 
in the above case. We do not propose to reargue the matters already 

presented in our brief and oral argument. Thus, we do not reargue 
ene evidentiary matters in the opinion or the Court's conelusions 


with respect to the allocation of the burden of proof (see p. 10, 


Sl. Op., where the Conmission's holding in this respect is set out), 


‘since these were fully covered in the brief and argument. Nor is 


there any question that in the near future there must be a proceeding 
in which new applications for the channel should be considered, We 
believe, however, that if as the Court's opinion seems to say, the 
Commission is directed without further consideration of the matter 


to reject the WLBT application for renewal and conduct the new 


=—Acs 
| 
proceeding outlined on page 13 of the Slip Opinion, then the Court 


has exceeded its authority and has done what decisions of this 


Court and the Supreme Court have repeatedly said was beyond the 


proper scope of judicial review. In doing so, it has frustrated 


the whole thrust of this administrative proceeding, namely; to 
determine WLBI's qualifications to be a licensee on the channel (and 
thus, also, its status, if any, in the new proceeding to’ be held 
shortly) . : 

First, it is important to set out the erupted issue in 
the proceeding and what the Court appears to have abhe with that issue. 
The issue is whether a grant of WLBI's application for renewal of 
license would serve the public interest. Section 307 (@) of the 
Communications Act of 1934, as amended, "7 U.S.C. 307 (a). If it does, 
then in any new proceeding where new applications for the channel are 
to be considered, WLBT is entitled to continue its operation. 
Section 307(d). If it does not, then WLBI's application must be 
denied, and it is not entitled to comparative consideration in any 


new proceeding. This scheme not only represents sound policy, but 


in any event, it is the statutory scheme, and thus must be followed 
by the Commission and the Court. 
It would appear, however, that the Court has completely 


departed from that scheme. Here we note that the Court's opinion is 


not clear. It would seem that the Court, after finding that the 


e hc 
Commission has incorrectly allocated the burden of the proof, has 
proceeded itself to examine the record, under "the correct allocation 
of the burden of proof," and found that the Commission’s conclusion 
of renewal "is not supported by substantial evidence” (p. 13, Sl. Op.). 
It has therefore ordered the grant to WLBT “vacated forthwith,” with 
the channel open for new applications; WLBT is also allowed to file 


"a new application,” 


and finally the Commission may consider a plan 
for interim operation, including permitting WLBT to carry on such 
operation. 

Thus, the Court's onion would appear to require that the 

WLBT renewal proceeding be terminated and the renewal application 
denied. The opinion seems plainly to foreclose any reassessment of 
WLBI's qualifications in a renewal context, and references in the 
concluding paragraphs of the decision to WLBI's participation in a 
new comparative proceeding and to alternatives for Seteonte operation 

‘ to maintain existing service do not recognize and indeed are at odds 
with statutory provisions that license rights remain in effect until 
an application for renewal has been "finally determined,” 5 U.S.C. 
558(c), 47 U.S.C. 307(d). It can be reasonably inferred, therefore, 
that the Court intends its directive that the grant be vacated as a 
final determination, i.e. a denial, with respect to the renewal. This, 


we submit, the Court cannot do in the circumstance. 


she 

Originally this Court was given the power to "alter or 
revise" decisions of the Federal Radio Commission, making it "a 
superior and revising agency” with administrative functions. See 
Section 16 of the Radio Act of 1927, 44 Stat. 1169. ‘In 1930, however, 
the statute was amended, 46 Stat. 844, to make clear) that review was 
Limited to questions of law. Since then it has been consistently 
hela that when a court lays bare legal error amd directs its 
correction, it has "exhausted the only power which COREE gave it. 
At this point the Commission [is] again charged with the duty of 
judging the application in the Light of ‘public convenience, interest 
or necessity.*" E,.C.C. v- Pottsville Broadcasting Co. 309 U.S. 134, 
14us (1940). See also F.C.C. v. Nelson Bros. Bond & Mortgage Co.; 
289 U.S. 266, 274-278 (1933). | 

| 


This Court has therefore invariably recognized that it 
| 


eannot determine "the ultimate disposition” of Licensing controversies 
or "direct the Commission how to exercise its aiscretionary powers.” 
American Broadcasting Co. v. F.C,C., 89 U.S. App. D.C. 298, 307-308, 
191 F.2d 492, 501-502. Were it to do so it would be engaging in the 


exercise of administrative vather than judicial judgments, the very 
| 


thing Congress intended to preclude in the 1930 amendment to the 


Radio Act. See Heitmeyer v. F.C.C., 68 App. D.C. 180, 95 F.2d 91 (1938). 
| 


1/ Under 47 U.S.C. YO2(g) the extent of this Courts reviewing 
authority is specified as that set forth in Section 10(e) of the 
Administrative Procedure Act, 5 U.S.C. 706. Section 4.02 (h) vests 
in the Court authority to limit or enlarge the scope of proceedings on 
yemand but does not expand the reviewing power itself. 

| 


- 5- 

Applying these concepts to this case we respectfully urge 
that the Court erred in fashioning the relief it did. Having found 
error in the manner in which the proceeding was conducted, the Court 
should have remanded the case so that the qualifications of the 
ecenseetconta be reassessed in light of the opinion. See, e.g., Hall 
v. F,C,.C., 99 U.S. App. D.C. 86, 237 F.2d 567 (1956). Having found 
that the misallocation of the burden of proof "permeated the 
Commission's final resolution” (Sl. Op. p. 11), the Court could then 
direct the Commission to apply the proper standard in tjudging the 
application in the light of the *public convenience, interest and 
necessity.*" F,C.C. v. Pottsville Broadeasting Co., supra. But it 
was plain crags we believe, for the Court itself to exercise this 
function, apparently review the record under the correct allocation 
of the burden of proof, and go on to hold that the record did not 
support renewal. In ordering the agency not to grant the application, 
the Court was making a public interest determination that has been 


assigned by law to the Commission. 


ence enn Sere 2 
2/ The Court assigns as its reasons for failing to permit the 
Commission to reconsider the matter under a correct allocation of the 
burden of proof agency “impatience” and “hostility” toward the public 
intervenors and "plain errors" (Sl. Op. pp- 12-13). We disagree, 

of course, for the reasons set out in our brief. But the short 
answer is that the Court's action is in any event plain error. The 
public interest judgment must and can be made only by the agency 
(cf. F.T,C. v. Cement Institute, 333 U.S. 683 (1948)), just as only 
the agency can make the judgment in the new proceeding ordered by 

the Court, in which WLBT can again be an applicant. 


- 6 - | 


Further, the Court's error leads it toa quandary and to 
an undermining of the statutory scheme and, indeed, the whole purpose 
of the administrative proceeding. Although apparently holding that 
WLBT's renewal cannot be granted, the Court's opinion makes clear 
that WLBT is not foreclosed from applying for a new License (Sl. Op.; 
p. 13). This, we submit, represents a wholly iidogioal inversion 


of the Licensing scheme of the Communications Act. | These questions 


are, nt fact, inseparable. If WLBT is qualified to receive a renewal 
of its license, it is entitled to compete against neweomers on that 
basis, that is, as a wholly eligible licensee whose license rights 
continue until it is displaced by a final award to another better 
-qualified applicant. On the other hand, if WLBT is not qualified to 
receive a renewal, it makes no sense to recognize any claim to 


comparative consideration with other applicants. See Public Service 
etaws ee arf 
Television, Inc. v. F.C.C., 115 U.S. App. D.C. 200, 317 F.2d 900 (1962). 


Te | 

3/ See also 47 CFR 1.519 which states: “Repetitious applications. 

(a) Where the Commission has denied an application for a new station 
or for any modification of services or facilities, |or dismissed such 
application with prejudice, no like application inyolving service of 
the same kind to substantially the same. area by substantially the 

same applicant, or his successor or assignee, or on behalf or for the 
benefit of the original parties in interest, may be filed within 12 
months from the effective date of the Commission's! action: Provided, 
however, That applicants whose applications have been denied in a 
comparative hearing for a particular television facility allocated 

in the television allocation table may immediately; reapply for another 
available television channel. (b) Where an appeal has been taken from 
the action of the Commission in denying a particular application, 
another application for the same class of broadcast station and for the 
same area, in whole or in part, filed by the same applicant, or his 
successor or assignee, or on behalf or for the benefit of the original 
parties in interest, will not be considered until final disposition of 
such appeal.” 


= Fo 
Any other result would stultify the statutory scheme and the 
Commission*s processes, turning its proceedings into a forum where . 
questions once settled could be litigated anew. 
In short, the Court apparently rules that the WLBT renewal 
is to be denied, and then acts inconsistently with the consequences 


of that determination, because, we believe, it recognizes that this 


is a determination that only the agency can properly make in the 


circumstances (see Sl. Op., p. 13, last sentence of second full par.). 


As we have shown above, the issue in this case -- whether 


renewal of the WLBT license is in the public interest -- is one which 
only the Commission has the authority to decide. And it is a question 
which must be decided -- one way or the other -- before meaningful 
consideration can be given to such issues as the scope of the 

Wf 
- proceedings where new applicants would be considered and operating 
authority during that proceeding. In this regard the proceeding is in 
a wholly different legal posture from such cases as WORZ v. F.C,C., 
126 U.S. App. D.C. 191, 345 F.2d 85 (1965), and Jacksonville Broadcasting 
Corp. v. F.C.C., 121 U.S. App. D.C. 69, 348 F.2d 75 (1965). There 
4/7 Since WLBI's license expires on June 1, 1970 (and thus its 
renewal application must be filed March 1, 1970), a proceeding must be 
held shortly in any event. While the Court, in remanding the case, 
could hasten the commencement of that new proceeding (see Section 402(h)), 
we stress that the status of WLBT must, under the statutory scheme, be 


resolved by the! Commission prior to the commencement of the new 
proceeding. 


=O 
initial grants had been found void ab initio. The incumbents were 


not therefore licensees in the ordinary sense, and among other things 
could make no valid claim to operating authority under 47 U.S.C. 
307(d) and 5 U.S.C, 558(c). Here the licensee of WLBT has had a 
valid operating authority since 1953. Its authorization igs subject 
to termination at the discretion of the Commission but remains in 
effect until such time as the agency withdraws it. ‘the Commission 
must, of course, act in a manner consistent with concepts of law 
laid down by this Court’s decision, but in the circumstances the 

I. 


judgment can only be that of the agency. 


SUMMARY | 


The Court, in purporting to determine WLBT" right toa 
renewal of license (but not its qualification to be a licensee on the 
channel), has exercised an authority that is committed exclusively 
to the Commission, and has confused and undermined the proceedings 
on remand by violating WLBI's right to operate on the channel until 

“its qualifications are finally determined or, conversely, according 
it a comparative status to which it may not be entitled. 


We urge therefore that the Court clarify or modify its 


decision to provide (1) that the Commission set aside its grant of 


the WLBT renewal and reconsider the application and the record 


=o 
under an allocation of the burden of proof that is in accordance with 


the Court's opinion, and (2) depending on the outcome of (1) above, 


that, in the proceeding very shortly to be held where new ‘applicants 


for the channel are to be considered, WLBT may file a competing 
application in the form of a request for renewal of its authorization 
or, if it is found unqualified to receive a renewal of its present 
authorization, that it is barred from further consideration. 


Respectfully submitted, 


‘Henry Geller, 
General. Counsel, 


John H. Conlin, 
Associate General Counsel. 


Federal Communications Commission 
Washington, D. C. 20554 


July 7, 1969. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT | 


No. 19,409 


OFFICE OF COMMUNICATION OF THE UNITED CHURCH OF CuRIST, 
AARON HENRY, Rosert L. T. SMITH, and UNITED CHURCH 
OF CHRIST AT TOUGALOO, Appellants 
v. 
| 
FEDERAL COMMUNICATIONS COMMISSION, 
Appellee 
LaMAR LIFE BROADCASTING COMPANY, 
Intervenor 


INTERVENOR’S PETITION FOR REHEARING 
AND FOR CLARIFICATION OF OPINION 
and 
SUGGESTION FOR REHEARING EN BANC 


Intervenor respectfully petitions the Court for a reheating of 
this appeal and, in any event, for a clarification of its opinion in 
certain respects to be detailed herein. The Court’s action directs the 
Commission to set aside its grant of—or perhaps even to deny—a 
license renewal application for a television facility which intervenor 
has operated without interruption since 1952. 

The Commission granted a television broadcast license renewal 
for WLBT to intervenor for the period June 1, 1967 to! ‘June 
1, 1970, affirming the Initial Decision of its Examiner, after a 
lengthy, contested hearing lasting 12 hearing days at which testi- 


mony was heard from 47 witnesses, consuming over 1,700 pages of 


transcript. More than 1 PP ake en ex pits so gal stipula- 


tor the Orstrict ot Columbia Circuit 
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tions, consisting of over 1,500 pages, were identified and offered in 
evidence, The Examiner’s Initial Decision contains 134 findings of 
fact and 34 conclusions of law and numerous factual appendices, 
covering 62 closely printed pages. The Commission’s discussion of 
the evidence, both by the majority and by the dissent, and in the 
reply of members of the majority to the dissent, is also voluminous. 
(14 F.C.C. 2d, at 431-94, J.S.A. 431-94, R. 4765-4914) 


This Court, on June 20, 1969, in an opinion filed by then 
Circuit Judge Burger’ and concurred in by Circuit Judges McGowan 
and Tamm, reversed the Commission’s order granting the renewal 
license on the grounds (1) apparently that the Commission and the 
Examiner had applied an improper burden of proof (Op., pp. +6, 
10-12),? and (2) that “on the whole record . . . the Commission’s 
conclusion is not supported by substantial evidence” (Op., p. 13; see 
pp. 6-9)., We seek rehearing on the basis that both these grounds 
are insupportable both on the face of the opinion and on the 
record. 


Moreover, it may be said that the Court in an ambiguous pas- 
sage has not simply set aside the administrative action but has ordered 
the Commission to deny invervenor’s application for a renewal license. 
The Court observed that in its view: “the administrative conduct 
reflected in this record is beyond repair” and that: “‘it will serve no 
useful purpose to ask the Commission to reconsider the Examiner’s 
actions and its own Decision and Order under a correct allocation of 
the burden of proof.” (Op., p. 13) The Court stated (Op., p. 13) 


Apparently on the last day on which Judge Burger exercised his 
commission as a Judge of this Court. 


? References, except where otherwise indicated, are to the printed slip 
opinion which followed some days after the typewritten (in part handwritten) 
opinion filed with the Clerk on June 20 and released on June 23, 1969. 


that “the grant of a license must be vacated forthwith and the Com- 
mission is directed to invite applications to be filed for the license.” 


This language is certainly susceptible to the construction that 
the Court is taking the extraordinary and unprecedented step of 
directing the Commission to deny a license application. Because it 
does not expressly say so, we respectfully request that the Court 
clarify its opinion in this respect; to the extent that the Court’s 
opinion is construed as so directing the Commission, or is Clarified 
expressly so to state, we respectfully request rehearing on this ground 
also. 


ARGUMENT 


1. The Holding as to Lack of Substantial Evidence for the Com- 
mission's Findings.—The one express holding of the Court’s opinion 
is that “‘on the whole record, . . . the Commission’s conclusion [that 
renewal would serve the public interest] is not supported by sub- 


stantial evidence.” (Op., p. 13) Little articulation is supplied for 


this extraordinary holding, despite the fact that it purportedly deals 
with an administrative record involving the receipt of testimony from 
47 witnesses, 160 exhibits and stipulations, a 3,200-page manuscript 
record, and an extensive analysis on the part of the Examiner and 
of the Commission of the factual proof submitted by the licensee, 
the UCC and the Broadcast Bureau. | 


(a) The Court’s summary announcement of this extraordinary 
holding totally ignores the overwhelming mass of affirmative as well 
as reply evidence submitted on behalf of the licensee’s performance 
of its public responsibilities. This included, among other things, the 
testimony of three nationally known and highly respected journalists, 
all proponents of racial harmony on civil rights issues. Each affirmed 
that the licensee had a responsible record in the public interest and 
each had broadcast over the licensee’s facilities. (Int. Br., ‘pp. 18- 


193 ) The Court also ignored the voluminous evidence as to the fair- 
ness of the licensee’s newscasts in covering affirmative developments 
in the field of civil rights (Int. Br., p. 23); the commendation of the 
licensee’s news staff by the Chairman of the Civil Rights Commission 
(Int. Br., pp. 24-25); the station’s exceptional news director, Dick 
Sanders, whom even the appellant UCC’s witnesses praised (J.S.A. 
511, R. 4318); the regular appearance of a number of nationally 
honored journalists, moderate and liberal on the issue of civil rights, 
on the station’s outstanding daily “Comment” feature, who discussed 
(from a viewpoint we must assume UCC is sympathetic with in many 
respects) a, broad range of public topics, including race relations and 
civil rights (Int. Br., pp. 31-37); and the »arade of community lead- 
ers, including leaders of Negro and integrated Organizations, who 
attested to the licensee’s attentiveness to the needs of community 
organizations (Int. Br., pp. 44-46). By ignoring all this evidence, 
which amply supports the Commission’s conclusions, the Court 
appears to have functioned on the basis of an entirely different rec- 
ord from the one that has been made and filed in this case. 


(b) The only specifics that the Court has provided as to its 
conclusion that there is an absence of substantial evidence in the 
record for the Commission’s conclusion are its citation of three items: 


(i) The “cable trouble” incident. The Court complains of 
the fact that the Commission did not find that the licensee willfully 
cut off the; air the video portion of a 1963 network broadcast show- 
ing a sit-in at the Woolworth lunch counter in Jackson, substituting 
therefor a “Sorry, Cable Trouble” message. (Op., p. 8) But the 
Court omits to mention the fact that there was given in evidence an 
uncontradicted letter from the Bell System, written four days after 


We so refer to our “Brief for Intervenor” in this matter. That brief, at 
the places cited, contains voluminous record references which we shall not 
Tepeat in this petition. 


the broadcast, which affirmed that there had in fact occurred a break- 
down in the Middle Atlantic area in the microwave relay transmis- 
sion of the program at certain specified times, and a stopwatch 
timing of the program which indicated that the breakdown! lof por- 
tions of the video relay in fact had coincided with the video! portions 
of the program which did not appear on the station. (Int. Br., pp. 
14-15) The Court must have achieved some familiarity with the 
whole record, we assume, in order to make its finding that there 
was no substantial evidence to support the Commission; we are 
accordingly at a loss to say why these items of evidence, very prop- 
erly viewed as dispositive by the Examiner and the SLES, 
were not mentioned in its opinion. 


(ii) The monitoring study. The Court complains that the 
Examiner improperly discounted a monitoring study of the licensee 
prepared on behalf of the UCC for the period March 1-7, 1964. 
(Op., pp. 6-8) The fact of the matter is that when UCC declined to 
identify the persons who had prepared the raw monitoring sheets, 
the licensee objected to the introduction of any evidence with 
respect to the monitoring and the analyses made from it. The parties 
then agreed that only the raw monitoring sheets or transcripts or 
partial transcripts of prog-ams would be received in evidence and 
that the parties’ evaluation of these sheets would not be considered 
evidence.* (Tr. 135) A UCC witness, Mrs. Ewing, prepared certain 
extracts from the monitoring sheets and partial program transcripts 
on the basis of her analysis and judgment, made by her at her desk 
in New York, as to what program material would have been of 
interest to the black community in Jackson, Mississippi. 5 (Tr 163, 
169) 

4The monitoring sheets themselves, if anything, supported the licensee's 
case. See Int. Br., pp. 20-22. 


In support of its conclusions on this point, the Court (Op., pp. 78, n.8) 
cites a passage from a cross-examination by the licensee of Mrs. Ewing which 


The Examiner quite properly concluded that this selective 
extracting—often admittedly of one isolated paragraph (Tr. 170, 175) 
(hardly a “play-back,” as the Court described it, Op, p. 6)— 
was worthless because it did not even purport to give a complete 
treatment of the way in which the station presented both sides of 
issues during the week in question.° (14 F.C.C. 2d at 543, J.S.A. 
543, R. 4365) Except in one minor instance, the monitoring study 
was abandoned and was not relied upon at all throughout the entire 
95 pages of the UCC’s proposed findings and conclusions to the Ex- 
aminer. (See Int. Br., p. 22) It is rather strange for the Court to 
fault the Examiner and the Commission for not attaching more 
weight to the monitoring study than the UCC did itself. It is even 
stranger to use this as the basis for a conclusion that the Commis- 
sion’s affirmative findings were without substantial evidence. 


(iii) Alon Bee’s pronunciation of “Negro.” The Court 
appears to take the Examiner and the Commission to task for not 
reacting more strongly to the charges that one of licensee’s 
announcers, Alon Bee, pronounced “Nigger” on the air. The fact of 
the matter is that on the basis of unspecific testimony that on an 


was designed to demonstrate that her extracting from the monitoring data and 
transcripts was a complete ivory tower project. No objection was made to the 
line of cross-examination. We can only read the Court’s expressed criticism of 
this episode as indicating its belief that the fact that the Examiner did not 
spontaneously (for what reason it would be hard to fathom) cut off cross- 
examination of Mrs. Ewing somehow infected the Commission’s grant of a 
license with error “beyond repair.” 


The Court is critical of the licensee for having the effrontery to cross- 
examine Mrs. Ewing as to whether she knew the source of the programs she 
mentioned in her analysis. (Op., p. 7, n. 8). But certainly this bore on the 
quality of her evaluation. UCC had had the station logs—showing program 
sources—in its possession for copying for a week before the hearing. 


Despite the Court (Op., pp. 6-7) it was not the raw monitoring, but the 
extracting, that the Examiner found worthless. 


unspecified occasion Bee used this pronunciation, the Examiner pro- 
ceeded so to find. However, the record showed that while Bee used 
the word “Negro” on various occasions during the telecasts monitored 
by UCC, the UCC monitors did not state that he ever had improp- 
erly pronounced the word on these occasions. Indeed, the UCC 
monitors praised Bee for his “straight reporting.” (R. 3488) All 
that the Examiner is saying in the passage quoted by the Court at 
Op., p. 9, is that in the absence of a more specific showing as to 
whether Bee’s mispronunciation of the word was more than an iso- 
lated incident, little weight would be attached to it. 


(c) This is the extent of the record discussion essayed by 
the Court to support its conclusion that the Commission’s findings 
were not supported by substantial evidence. We respectfully submit 
that it is not consistent with sound judicial administration to reverse 
an administrative finding on a voluminous record with no more than 
a conclusionary statement that there is no substantial evidence for 
the finding. Certainly a per curiam reversal of an administrative 
agency on this basis would raise serious questions as to the workings 
of the judicial review process. The three record instances cited by 
the Court hardly add to such confidence as would have been instilled 
by a per curiam reversal. We respectfully submit that the opinion 
filed by the Court is so grievously lacking in persuasiveness for its 
conclusion that no substantial evidence supports the administrative 
findings, that a rehearing should be ordered.” 


7One may wonder whether the Court in fact applied the “substantial 
evidence” rule at all. Referring to the dissent of Commissioners Cox and 
Johnson (a dissent well characterized by the Commission majority as having a 
tendency to employ rulings on demurrer as if they were proven facts, 14 F.C.C. 
2d at 474-75, J.S.A. 474-75, R. 4876), the Court observed that: “Two mem- 
bers of the Commission seemed to read the record much as we read it now.” 
(Op., p. 12, n. 12) But the question is not whether the reviewing court reads 
the record the way the agency’s majority reads it or the way the dissenters read 
it. The only question is whether the majority’s reading is supported by substan- 


2. The Allocation of the Burden of Proof.—The administrative 
hearing in this case took place after this Court’s decision in Office 
of Communication of the United Church of Christ v. FCC, 122 U.S. 
App. D.C, 328, 359 F.2d 994 (1966), that the UCC should have been 
permitted, to intervene with respect to the licensee’s renewal applica- 
tion pursuant to the UCC’s petition to deny that application. The 
Commission in designating the hearing issues stated them to be as 
follows: 


“(a) Whether station WLBT has afforded reasonable 
opportunity for the discussion of conflicting views 
on issues of public importance; 


“(b) Whether station WLBT has aiforded reasonable 
opportunity for the use of its broadcasting facilities 
by the significant groups comprising the community 
of its service area; 

“(c) Whether station WLBT has acted in good faith 
with respect to the presentation of programs dealing 
with the issue of racial discrimination, and, particularly, 
whether it has misrepresented to the public or the 
Commission with respect to the presentation of such 
programing. 

“(d) Whether in light of all the evidence a grant of 
the application for renewal of license of Station WLBT 
would serve the public interest, convenience, or 
necessity.” 


The Commission at that time allocated the burden of proof on 
the issues as follows: 


“Pursuant to the rule announced in D & E Broad- 
casting Company, 1 FCC 2d 78 (1965), and in 
accordance with the statutory mandate of Section 


tial evidence. NLRB v. United Ins. Co., 390 US. 254, 260 (1968); Universal 
Camera Corp. v. NLRB, 340 US. 474, 488 (1951); Yankee Network, Inc. v. 
FCC, 71 U.S. App. D.C. 11, 25-26, 107 F.2d 212, 226 (1939). 


309%e), the burden of proof as to issues (a) and (b) 
shall be upon the intervenors, the burden of proof 
as to issue (c) shall be upon the Broadcast Bureau, 
and the burden of proof as to issue (d) shall be upon 
the applicant.” 


(a) The Court’s opinion appears to find fault with this alloca- 
tion. Its major premise appears to be that since the licensee had, 
under the statute, the ultimate burden of proof as to showing that 
renewal of its license “would serve the public interest, convenience 
or necessity,” it was unlawful to place the burden of proof las to any 
subsidiary issue on any other party (Op., pp. 4-6, 10-12). But the 
Court never discusses Section 309(e) of the Act, which clearly per- 
mitted the Commission’s allocation: “The burden of proceeding with 
the introduction of evidence and the burden of proof shall be upon 
the applicant, except that with respect to any issue presented by a 
petition to deny or a petition to enlarge the issues, such burdens 
shall be as determined by the Commission.” | 


In accordance with its previous ruling in D & E Broadcasting 


Co., supra, the Commission here initially placed the burden of proof 
with respect to specific charges of misconduct upon the party mak- 
ing them. The burden on the ultimate issue was left with the licensee. 
The Court’s opinion does not discuss Section 309(e) or explain how 
the Commission’s allocation in its designation of the issues could be 


said to amount to an error of law.® 
There is, however, the repeated suggestion by the Court: that the 
Commission’s 1965 action in renewing the licensee only for a one-year proba- 
tionary period somehow prevented the Commission from allocating the burden 
of proof as it did (Op., pp. 3-4, 5), and, indeed, that somehow the Commission’s 
action in 1965 is irreconcilable with its order currently under review (Op., pp. 
5, 13). But what the Commission did in 1965 was, in the light of the circum- 
stantiality of the allegations made by UCC against the licensee, to adcept the 
allegations, as if on demurrer, as true, and to grant a short-term probationary 
renewal. If this amounted to the imposition of a sanction on WLBT without a 
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(b) In any event, the burden of proof question is moot. For 
the Commission expressly found that the licensee prevailed on all of 
the issues in the case “by a preponderance of the evidence.” 14 F.C.C. 
2d, at 433, J.S.A. 433, R. 4768. As the Commission correctly pointed 
out, this “mooted” the controversy as to who should have the burden 
of proof. /bid. To the extent we understand the Court’s meager dis- 
cussion of this finding, the Court appears to disregard the Commission 
finding on the ground it was not made until after the hearing before 
the Examiner (Op., pp. 10-11). But certainly the Commission was 
entitled to review the record as made before the Examiner—regard- 
less of what burden of proof he had applied in making his own Initial 
Decision—and conclude, as it did, that the licensee had carried all 
the issues by a preponderance of the evidence.? 


(c) In any event, it is simply not so, as the opinion seems 
to suggest, that by following the Commission’s original direction as 
to the burden of proof the Examiner imposed obstacles to the 
development of UCC’s case. (Op., pp. 6, 9-12) The Commission 
set the hearing in Jackson, Mississippi, at the request of UCC, facili- 


hearing, no one except WLBT could have complained of it, and WLBT did not. 
This Court then set aside the grant of the renewal, even for a one-year period, 
on the grounds that the Commission erred in denying the UCC standing to obtain 
an administrative hearing, and in denying that hearing. On the basis of the full 
record of the hearing thus ordered, the Commission has now concluded that by 
a preponderance of the evidence WLBT has demonstrated that it is in the public 
interest for its license to be renewed. Clearly it is inaccurate to say, as the 
Court did, that the 1965 action by the Commission on the basis of the UCC’s 
allegations was inconsistent with its present action on the basis of a full, 
voluminous record. 


9The Court repeatedly claims that the Examiner and the Commission 
confounded the sworn testimony of UCC witnesses with simple “allegations.” 
But the cited references to “allegations” are uniformly to the charges made 
which led to the hearing, not to the few proofs adduced by UCC at the hear- 
ing. See n. 8, pp. 9-10, supra. See Op., p. 4, J.S.A. 549; see J.S.A. 542; see 
Op., p. 9, J.S.A. 510; see Op., p. 12, J.S.A. 437-38. 


1] 


tating attendance by the various persons whose affidavits UCC had 
submitted in connection with the Petition to Deny. Yet on the very 
first day of the hearing, UCC counsel attempted to put most of these 
affidavits in evidence without the affiants’ presence for direct and 
cross-examination (Tr. 99-101). On objection by the Broadcast 
Bureau and the licensee, the Examiner quite properly rejected this 
procedure (Tr. 101). From this point forward, UCC was unable, 
with minor exceptions, to substantiate its allegations on the hearing 
record. 


The Hearing Examiner appears to have treated indulgently the 
few proofs which UCC submitted on the record. Thus, as mentioned 
above (pp. 6-7), on the basis of unspecific testimony, the Examiner 
found at UCC’s request that Alon Bee on an unspecified occasion 
had used the expression “Nigger” on the air. However, the Examiner 
attached little weight to this in view of the proofs which suggested 
that this was an isolated instance and in view of the overall affirma- 
tive evidence submitted by the licensee. Certainly common sense 
teaches that once the evidence as to Bee’s remark was received 
it cannot have been reversible error for WLBT not then to have pro- 
duced a tape of every pronunciation of “Negro” on its station 
during ee es of its renewal period in order to demonstrate its 
propriety./? 


3. The Apparent Direction to the Commission to Deny the 
Station’s Renewal License.—The preceding two points suggest, we 


10The Court seems to discuss this and the other two matters we detail in 
Part 1, above, as relating to the burden of proof issue as well as the substantial 
evidence issue. 


The Court appears at least in part (see Op., pp. 11-13) to use its stric- 
tures on the Commission with respect to the burden of proof asia stepping- 
Stone to its conclusion of absence of substantial evidence to support the Com- 
mission’s finding on the ultimate issue. We respectfully submit that the Court’s 
reasoning here hardly bears analysis, not the least because on the ultimate issue 
the burden was always placed on the licensee. 
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respectfully submit, the clear error of the Court in setting aside the 
Commission’s order granting the renewal application. But the lan- 
guage of the Court we have quoted above (pp. 2-3), although not 
completely clear, strongly suggests that the Court is going beyond 
setting aside the administrative order and is actually ordering the 
Commission to deny the renewal application.’ We urge the Court 
to clarify its opinion in this respect, and to make it clear that it is 
not directing the denial of the renewal application. 


If the Court means to direct the Commission to deny the WLBT 
renewal application, its action would be a grossly unwarranted inva- 
sion of the administrative function, more than warranting a rehearing. 
It is hormbook law that reviewing courts have no powers to order 
the grant or denial of radio and television licenses. Federal Radio 
Comm'n v. Nelson Bros. Co., 289 U.S. 266, 274-78 (1933); FCC v. 
WOKO, Inc., 329 U.S. 223, 229 (1946); Lorain Journal Co. v. FCC, 
122 U.S. App. D.C. 127, 134, 351 F.2d 824, 831 (1965), cert. 
denied, 383 U.S. 967 (1966); American Broadcasting-Paramount 
Theatres, Inc. v. FCC, 120 U.S. App. D.C. 264, 270, 345 F.2d 954, 


11 This construction seems to be supported by the Court’s statement that 
it was not holding “that the licensee be declared disqualified from filing a new 
application’? (Op., p. 13, emphasis supplied). The Court seems to be implying 
that any application filed by intervenor henceforth would be a new application 
rather than a renewal application. 


Further support for such a construction might be found in the Court’s 
apparent assumption (Op., p. 13) that it was not necessary for the licensee to 
continue operating the station pending further hearings. Since the Administra- 
tive Procedure Act (5 U.S.C. §558) and §307(d) of the Communications Act 
(47 U.S.C. §307) both say that until denial of a renewal application, an 
existing licensee is to continue his operation even after the term of his license 
has expired, it may be argued that what the Court had in mind was indeed an 
order to deny the renewal license. However, the entire discussion in the opinion 
at this point is not clear, the Court in its original opinion had a completely 
erroneous idea (corrected in the printed version) as to the term of the licensee’s 
license (see Original Op., n. 13), and the Court did not discuss the two statutory 
provisions just mentioned. 


960 (1965), cert. denied, 383 U.S. 906 (1966); WAIT Radio v. FCC, 
U.S. App. D.C., No. 21,689, June 24, 1969, pp. 5-6. Indeed, Con- 
gress has made it plain that the courts reviewing FCC decisions are 
limited to affirming them or setting them aside, and have no powers 
to sit as “super Commissions” for the grant or denial of licenses./? 
Even UCC’s suggestion to the contrary is half-hearted and lits author- 
ities completely out of point. (See UCC Br., p. 46) 


If the Court means to direct the Commission to deny WLBT’s 
renewal application, it would be an extraordinary departure from 
the accepted and usual course of judicial proceedings. If this is what 
the Court has done, we can only assume that it somehow was 
attempting to lift itself by the bootstraps of its prior mandate in 
this case in which it retained jurisdiction over the proceedings, which 
it may have assumed vested it with administrative powers. Indeed, 
this is suggested by the extraordinary passage at the conclusion of 
the opinion which tendentiously suggests a variety of administrative 
courses to the Commission, including one—the impoundment of the 
net earnings of the licensee should it be continued in possession as 


an interim operator /7 (Op., p. 13)—which is completely beyond the 


I2a5 originally enacted, Section 16 of the Radio Act of 1927, the 
predecessor of the Communications Act, authorized the Court of Appeals, in 
reviewing actions of the Radio Commission, to “alter or revise the) decision 
appealed from and enter such judgment as to it may seem just.” Radio Act of 
1927, § 16, 44 Stat. 1169. In 1930, however, 


“Congress amended § 16 so as to terminate the administrative 
oversight of the Court of Appeals. c. 788, 46 Stat. 844. In 
‘sharp contrast with the previous grant of authority’ the Court 
was restricted to a purely judicial review.” FCC v. Pottsville 
Broadcasting Co., 309 U.S. 134, 144 (1940). 


This allocation of functions prevails under the Communications Act. Id, 
at 142-46. 


13 The Suggestion appears to confuse a broadcasting licensee with a 
public utility, regulated as to the rates it may charge “consumers.” See FCC v. 
Sanders Bros., 309 U.S. 470, 474-75 (1940); Pulitzer Publishing Co. v. FCC. 
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pale. But clearly by retaining jurisdiction in the first appeal in this 
matter the Court could not acquire any power to perform the 
administrative functions which the statute expressly vests in the 
Commission and denies to the reviewing courts. 


_ CONCLUSION AND SUGGESTION FOR 
REHEARING EN BANC 


There is called for in this matter, we respectfully submit, a re- 
hearing, and in any event a clarification of the opinion as indicated 
above. Because of the extraordinary nature of the decision which 
appears to make this Court into a super-Commission, its departure 
from settled rules of judicial review of administrative action, and 
the fact that Judge Burger, the member of the panel who wrote the 
opinion, is no longer a member of this Court, we respectfully suggest, 


68 U.S. App. D.C. 124, 126, 94 F.2d 249, 251 (1937), cert. denied, 303 US. 
655 (1938). It has been rejected in the one instance of record where it has 
been proposed before. See Consolidated Nine, Inc. v. FCC,___ U.S. App. D.C. 
——» 403 F.2d 585, 595 (September 3, 1968) (Burger, J.), and particularly mo- 
tion of FCC filed November 5, 1968, in the same case, Docket No. 20,961, 
requesting clarification or enlargement of mandate to allow impounding of 
interim profits, which motion was denied without opinion by order filed 
December 26, 1968. 


This extraordinary suggestion leaves us to speculate as to what would be 
done with the net profits so impounded if a new party were awarded the license. 
Would they be returned as a rebate to the commercial advertisers over the 
station? Given to the Community Chest? To the United Church of Christ? V 
Bestowed upon the new licensee as a door prize? No answer is Suggested. 
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while praying in any event for rehearing, that it would be appropriate 
that the rehearing be en banc. 
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Counsel for the parties have agreed by a prehearing stipula- 
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that the questions presented by this appeal are as follows: 

1. Whether the Commission erred in its determination that 
appellants had no standing in this proceeding? 

2. Whether appellants are persons aggrieved or whose interests 


are adversely affected by the Memorandum Opinion and Order complained 


of within the meaning of §402(b) (6) of the Communications Act, 47 


U.S.C. 402 (b) (6)? 

3. Whether the Commission abused its discretion or other- 
wise erred in refusing to designate for hearing intervenor’s license 
renewal application pursuant to §309 of the Cmmacerione Act, 47 
U.S.C. 309? | 

4. Whether the Commission's Memorandum Opinion disposed of 


all substantial issues raised by appellants? 
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FOR THE DISTRICT OF COLUMBIA CIRCUI 


NO, 19,409 


OFFICE OF COMMUNICATION OF THE UNITED CHURCH 
OF CHRIST, AARON HENRY, ROBERT L. T. SMITH, 
and UNITED CHURCH OF CHRIST at TOQUGALGO, 

Appellants, 


Ve | 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 
| 


LAMAR LIFE BROADCASTING COMPANY, 
Intervenor, 


ON APPEAL FROM A MEMORANDUM 
OPINION AND ORDER OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


COUNTERSTATEMENT OF THE CASE 
This is an appeal filed pursuant to Section 492 (b) (6) of the 
Communications Act of 1934, as amended, 47 U.S.C. 402 (b) (6), from 
a Memorandum Opinion and Order of the Federal Communications Com- 


mission adopted May 19, 1965, and released May 20, 1965) (R. 1273- 


1303). The Order (1) granted an application for license renewal 

filed by Lamar Life Broadcasting Company (amar Life), Licensee of 
television station WLBT, operating on Channel 3, Jackson, Mississippi, 
and (2) dismissed the "Petition to Intervene and to Deny Appiication 
for Renewal” filed by the Office of Communication of the United Church 
T/ the Commission's Order also granted a one-year ener of license 
to radio stations WJDX and WJDX-FM, owned and operated by the Lamar 


Life Insurance Company, Inc., but this action has not been appealed 
by the Church, 


eer 


of Christ together with Dr. Aaron Henry and Reverend Robert L. T. 
ry 
Smith (Church). 


The license was issued under the following conditions: (1) 
that WLBT strictly comply with the requirements of the Commission's 
fairness doctrine with regard to controversial issues of public im- 
portance; (2) that WLBT strictly observe its representations to the 
Commission that: as to locally originated programs it would at all 
times provide each side in any controversial issue with time, and 
that copies of the script would be sent to the persons referred © 
to in the programs; (3) that Lamar Life immediately commence dis- 
cussions with community leaders including those active in the civil 
rights movement such as appellants in order to determine whether 
WLBI*s programming is fully meeting the needs and interests of the 
Jackson area; and (4) that WLBT immediately cease discriminatory 


programming practices, particularly in reference to excluding half 


2/ The United Church of Christ at Tougaloo, Mississippi, a congrege- 
tion of the United Church of Christ, also joined in the petition 

(R. 859-866). According to its pleading, the United Church of Christ 
was formed in 1957 and is a national denomination with churches and 
members in every state of the continental United States. (R. 1980- 
1981), including the prime service area covered by WLBT, 


Dr. Aaron Henry, a pharmacist from Clarksburg, Mississippi, is 
President of the Mississippi NAACP, and a leader of the civil rights 
movement in that state. 


Rev. Robert L. T. Smith, a Jackson, Mississippi minister and 
businessman, is'a civil rights leader in Mississippi*s Freedom 
Deomocratic Party. (R. 919.) 
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the churches in the area on the basis of race, once it Jhad decided 
to present daily mid-day devotionals (R. 1288) .~ Moregver, the 
license was for a period of one year rather than for the normal 
three year term, and will thus terminate on June l, 1946. 

Since appellants? statement of the case is argumentative 
and incomplete, it is believed that a full counterstatement of the 
entire proceedings will be of assistance to the Court. | 

Background Of This Proceeding. 


Shortly.after the outbreak of disorder which; accompanied 


the enrollment of James Meredith at the University of Mississippi 


| 
in September, 1962, the Commission received a number of complaints, 


primarily from members of the public, that certain Mississippi radio 
and television stations presented programs concerning the racial 


issue in which only the segregationist viewpoint was presented, thus 
S/ 


allegedly violating the Conmissicn's "fairness doctrine.” As a 


37 The full text of the conditions appear at R. 1288-89 and is set 
forth at pp. 19-20, infra of this brief. 
4/ Section 307(d) of the Communications Act, 47 U.S.C. 307(d), pro- 
vides that no broadcasting station license shall be granted for a 
longer term than three years. This section was amended on Septem- 
ber 13, 1960 (74 Stat. 889), to allow the Commission to grant or 
renew broadcast licenses for a term shorter than the three year 
period if, in the Commission's judgment, the public interest would 
be served by such action. 
5/ Briefly stated, the "fairness doctrine" holds that broadcasters 
have an obligation imposed upon them under the Communications Act 
to operate in the public interest and to afford reasonable oppor- 
tunity for the discussion of conflicting views on issues of public 
importance. The policy was first enunciated by the Commission in 
its Report, Editorializing by Broadcast Licensees, 13 F.C.C. 1246 
(1949). In 1959 Congress amended Section 315 of the Communications 
Act to specify that notwithstanding.certain relaxations in the 
tequal time" requirement of Section 315 "nothing in the foregoing 
(cont? d) 
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result of these charges, the Commission conducted an investigation 
into the operations of a number of Mississippi broadcast stations 
during the period preceding the violence, and, as part of that in- 
vestigation on July 25, 1963, requested WLBT and other Mississippi 
broadcast stations to submit detailed factual comments concerning 
their programming and other efforts in this area. (R. 99-103.) 
Lamar’ Life submitted its first response to the Commission’s 
inquiry on October 29, 1963 (R. 109-172), and subsequently supple- 
mented that response with letters filed on November 8, 1963 (R. 
173-187), and November 14, 1963 (R. 188-198). Its last statement 
was filed on January 8, 1964 (R. 202-306) and was in response to 
a Commission letter of December 11, 1963 (R. 200-201). 
While the Commission was considering these responses on 
March 3, 1964, Lamar Life filed its license renewal application 


for television station WLBT for the period of June 1, 1964 to June 1, 


1967 (R. 331-647). On April 15, 1964, the United Church of Christ 


filed a petition to intervene and to deny the renewal application 
of WLBT (R. 1980-1989). 

Another pleading was filed on June 13, 1964 (R. 869-1053). 
Oppositions thereto were filed by Lamar Life on May 13, 1964 (R. 669- 
722), and on September 30, 1964 (R. 1174-1242). On June 3, 1964, 
the Commission deferred action on WLBI*s renewal pending further 
consideration of the pleadings submitted. On May 20, 1965 the Com- 
5/ (econt?d) sentence shall be construed as relieving broadcasters 


in connection with the presentation of newscasts, news interviews, 
news documentaries, and on-the-spot coverage of news events, from 
the obligation imposed upon them under this Act to operate in the 
public interest and to afford reasonable opportunity for the dis- 
cussion of conflicting views on issues of public importance,” 47 
U.S.C. 315. 
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mission released an Opinion and Order (R. 1273-1303) dealing with 
the matters set forth in these pleadings as well as ee disclosed 
by its own field investigation. It is this decision that is now on 
appeal. 

As already indicated, the Commission's investi igation into 

the operation of WLBT was precipitated by complaints that the station 
presented only a segregationist point of view in dealihg with racial 
paceman From the investigation, it appeared, among other things, 


that during the Fall of 1962, WLBT broadcast a series of editorials 


opposing the enrollment of James Meredith at the University of 


Mississippi, and also presented a series of paid spot announcements 
on behalf of the Jackson Citizens’ Council wherein people were urged 
to join that organization in order to help fight the aillegedly "Com- 


munist led integration drive” in the State of Mississippi. (R. 207- 


6/ This was not the first instance of complaints being) lodged against 
the station. In the Fall of 1955 the NAACP alleged that WLBT cut 

off the program of a national network in which Judge Thurgood Marshall 
(then General Counsel of the NAACP) was eppearing, and) that the sta- 
tion geve aspurious reason for its action. Another complaint con- 
cerning WLBT's operation was filed in October, 1957 by the late 

Medgar Evers, then Field Secretary of the NAACP in Mississippi. He 
informed the Commission of a program presented on WLBT) in September, 
1957, in which elected public officials discussed the Little Rock, 
Arkansas, school crisis. According to Mr. Evers, the maintenance 

of segregation was stressed on that program by the white partici- 
pants, and when he requested time from WLBT to present the Negroes’ 
views on this issue, WLBT denied his request. 


The Commission informed WLBT that these incidents reflected a 
failure by the station to live up to the obligations of broadcast 
licensee, but no sanctions were imposed because as the] Commission 
has repeatedly pointed out, isolated failures to comply with the 
fairness doctrine do not necessarily require denial of; license 
renewal, 13 F.C.C. 1251 (1949). These earlier derelictions were 
considered by the Commission in connection with the present 
renewal proceeding (R. 1275-76). 
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222). In addition, the Commission noted in 1962 and 1963, WLBT pre- 
sented a daily program series entitled "Comment," which discussed 
the issue of racial integration but apparently with only the segrega- 
tionist viewpoint presented (R. 223-270). 

In view of these matters, the Commission requested Lamar 
Life to file written comments concerning its contacts with community 
leaders in an effort to ascertain the programming needs of its com- 
munity. Lamar Life was also requested to furnish the Commission 
with a list of its programs dealing with the issue of racial inte- 
gration, the participants therein, and the viewpoints expressed. 
In cases where no opposing views were presented, Lamar Life was 


asked to state what steps it had taken to affirmatively encourage 


7/ 


and implement their presentation (R. 99-103). — 
8/ 
In reply, the licensee stated that the avoidance of racial 


violence was one of its primary programming objectives, and there- 


fore,since 1955, it had not presented local programs dealing with 
9/ 


the issue of racial segregation, except in two instances. Concern- 


77 In its letter to the licensee, the Commission pointed out that 
it was not questioning the licensee's judgment in presenting the 
particular type’ of programming referred to above. Rather, it was 
merely seeking to ascertain whether, having presented one side 

of a controversial issue of public importance, the licensee sought 
to encourage the presentation of opposing viewpoints in accordance 
with the fairness doctrine (R. 100). 

8/ As indicated above, the licensee filed several responses to the 
Commission?s inquiry. For purposes of clarity, the information 
contained in these responses will be treated as if it all had been 
submitted in one statement. 

9/ On May 4, 1962, WLBT broadcast a 1/2 hour political address by 
Rev. R. L. T. Smith, a Negro, who was at the time a candidate for 
Congress, On May 20, 1963, the station broadcast a talk by the 
late Medgar Evers, which was in response to a prior address by 

the Mayor of Jackson in which the Mayor, without advance warning 
to the licensee, dealt "incidentally" with the racial issue (R. 1ll- 
115). 
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ing the tenor of its editorials, it maintained that none of the pro- 
grams mentioned by the Commission was in any manner inconsistent with 
its policy on racial matters because "racial integration" as such 
was not discussed. Rather, in the licensee’s view, its editorials 
from January to September 1962, really concerned the secu of “states 
rights" which it believed it had a legal and moral obligation to 
explain to the people of the Jackson area, especially |during the 
1962 crisis period in Mississippi. It pointed out that from time 
to time it had solicited opposing viewpoints to its editorial posi- 
tion and had mailed copies of editorials to persons thereby affected. 
But it also noted that despite its endeavors, no one had ever re- 
quested an opportunity to appear and present a yyestas ies (R. 120- 
125). Copies of its editorials were submitted (R. 23+28). 

With regard to the commercial announcements paid for by the 
Jackson Citizens? Council, the licensee replied that it did not 
realize that the"fairness doctrine” extended to commercial announce- 
ments (R. 125-126). In reply to the inquiry aenecumitts the program 
series entitled "Comment," the licensee again indicated that “racial 
integration” as such was not discussed on this program, and that any 
remarks made on the subject were purely incidental to the main theme 


of the program, which was allegedly "states rights." | Stating that 


"it attempted to balance the program series by presenting alternate 


talks by liberal, moderate, and conservative commentators,” Lamar 
| 


Life also said that its usual practice of offering people time to 


reply had been followed, and that copies of the script had been sent 
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to all persons mentioned in the programs with an offer of equal time, 


but that no requests for time were made (R. 126-131). As to a charge 


that WLBT broadcast a program wherein Tougaloo College was accused 
10/ 
of being “Communist infiltrated,” Lamar Life pointed out that 


the remarks were made by a legally qualified candidate for public 
office, thus not subject to censorship by WLBT (47 U.S.C. 315), nor 
was WLBT in any way responsible for the remarks. Accordingly, the 
station maintained that it could not be required to justify or sup- 
port the statement (R. 142). 

The licensee also submitted information on its efforts to 
ascertain the programming needs and interests of the Jackson area. 
It informed the Commission that its management and staff were in 
continual contact with elected officials and leaders of both Negro 


and white organizations in the Jackson area in an effort to form- 
1l/ 
late local programming. Moreover, WLBT maintained that it learned 


10/ The program referred to involved a group interview of political 
candidates on WLBT in which Mrs. Charles M. Hills, a candidate for 
the Mississippi Legislature, allegedly said that "conditions at 

the college are horrible" and that "the place is teeming with 
Communists.” 

1l/ As examples, the licensee cited (a) talks between the station's 
general manager, Fred Beard, and the late Medgar Evers which were 
held 2 or 3 times a year; (b) frequent meetings between Beard and 
Rev. Nathan Wheeler, a Negro minister; (c) meetings on occasion be- 
tween Beard and Joseph R. Albright, a Jackson Negro businessman; 

(d) meetings on occasion between Beard and Dr. A. D. Beittel, Presi- 
dent of Tougaloo College; (e) periodic meetings between Dick Sanders, 
WLBT News Director, and Percy Greene, editor of the Jackson Advocate, 
a Negro newspaper, the late Medgar Evers, Dr. Jane Ellen McAllister 
of Jackson State College, Charles Evers, Field Secretary of the 
Mississippi NAACP, R. Jess Brown and Jack Young, Negro attorneys 
from Jackson and representatives of the Mississippi Advisory Committtee 
of the United States Commission on Civil Rights; and (f) meetings 
between Maurice Thompson, WLBT Program Director, and Rev. Wheeler, 
Mr. Albright, Dr. Lawrence Jones, Principal of the Piney Woods Country 
Life School, a Negro school,Dr. A. D. Beittel, President, Tougaloo 
College, and Dr. Jacob L. Reddix, President of Jackson State College 
for Negroes. 
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the needs of the Negro community by its offers of time for public 
service announcements which were made over the air, and that all 
requests from Negro organizations and groups seeking] publicity 
were honored and followed up if deemed worthwhile (R. 139-140). 

In conclusion, Lamar Life mentioned that it; had "made a 
point" of showing filmed interviews with Negro leaders including 
Thurgood Marshall, Roy Wilkins, Martin Luther King, bnd Jackie 
Robinson. Besides these interviews, in 1963, WLBT also covered 
the activities of the Mississippi Civil Rights Commission and the 
unofficial candidacy of Dr. Aaron Henry for Governor) of Mississippi. 
It also broadcast on October 4, 1963, excerpts of Dr, Henry’s news 
conference announcing his candidacy, and on October 14 and 17, 1963, 
it broadcast excerpts of a news conference of a supporter of 
Dr. Henry. This was followed by a broadcast on October 31, 1963, 
when WLBT presented a 15 minute speech by Rev. Robert L. T. Smith 
on behalf of Dr. Henry’*s campaign. On that same day, the station 
offered broadcast time on a sustaining basis to Mr. Percy Greene, 


editor of the Jackson Advocate, a Negro newspaper, to present his 


I 
views on racial integration, but Mr. Greene declined that offer (R. 


116-119, 173-176). 


The Pleadings Filed By The United Church 
Of Christ And Lamar Life. 


There were two main claims put forth by the/Chuxch to show 
why WLBT's license should be denied or set for evidentiary hearing. 
First, it alleged that WLBT failed to present programming designed 


to serve the specific needs and interests of the Negro community in 
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Jackson, which constitutes approximately 45% of the total population 
within WLBT’s service area. And secondly, it asserted that WLBT 


failed to give a fair presentation of the issues in matters involv- 


12/ 
ing race relations, thus allegedly violating the "fairness doctrine.” 


See Editorializing By Broadcast Licensees, 13 FCC 1246 (1949); Report 


and Statement of! Policy Re: Commission En Banc Programming Inquiry, 
20 Pike & Fischer, R.R. 1901 (1960). We shall now consider the first 


charge. 

The Church averred that the local news programs and public 
service announcements presented by WLBT failed to announce events 
occurring in, or! of interest to the Negro community (R. 1983). A 
charge was made by Mr. Charles Evers (Field Secretary of the Mis- 
sissippi NAACP) that very few public service announcements for the 
Negro community were broadcast on WLBT'’s daily “Bulletin Board,” 
presented every weekday morning at 8:25, although some were sub- 
mitted. (R. 1925.) Also, appellants maintained that WLBT failed 
to broadcast an adequate number of announcements publicizing the 
events and activities of Tougaloo College located 12 miles from 
Jackson, at Tougaloo, Mississippi. 

Responding to these charges, Lamar Life stated that it 
solicited public service announcements from a variety of local 


Negro groups and presented such material on a regular basis whenever 


127 The Church stated that it had made tape recordings of the aduio 
portion of certain programs during an entire monitored week. This 
one week study was made available to the Commission to support the 
Church's charges of discriminatory programming on WLBT (R. 1982). 
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13/ 
it became available (R. 674). In affidavits submitted by Dallas 


Wales (Director, WLBT Public Service Programming) and) Maurice Thompson 
(Program Director), Lamar Life indicated that it did het recall any 
occasion on which announcements for Negro public service organiza- 
tions were refused (R. 1208), and that it continuously covered news 
events occurring at Tougaloo College as well as news releases and 
announcements of the College as they were obtained. Tt listed several 
programs which were recently presented, and further ppinted out that 
on May 8, 1964, an announcement of Tougaloo's Shakespeare Festival 

was carried by WLBT (R. 703). Moreover, Lamar Life informed the 
Commission that its policy was to present public service announce- 
ments on a non-discriminatory basis, and that in fact, the Negroes 

did not take advantage of WLBT’s facilities which were daily offered 
to them because they preferred to have such announcements broadcast 
over radio station WOKJ in Jackson, an "all Negro operation that does 
not program anything addressed to whites" (R-.1208). 


Appellant further contended that except for a 15 minute 


program on Sunday mornings at 6:45, The Voice of Goodwill, featur- 


ing the Rev. Nathan Wheeler, WLBT did not present any) other material 
originating in Negro churches which included Negro participants even 
though Negroes comprised close to half the number of church members 
in WLBI's service area (R. 1982). Although the Church recognized 
137 At the outset Lamar Life challenged the standing bf the Church 


and contended that appellants were not parties in interest to 
the proceeding (R. 670). | 
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that WLBT broadcast church services for several hours every Sunday 
and presents a 10 minute daily devotional during the week, it 
nevertheless maintained that such programs did not meet the needs 
of Negroes since Negroes are not permitted to attend some of those 


churches (R. 882). It also averred that the mid-day religious pro- 


grams of WLBT feature rotating church leaders selected by the Jack- 


son Ministerial Couneil which included no Negroes, and that while 
it requested time from the Council to allow Negro ministers to ap- 
pear, such permission had not been granted (R. g83) 2” 

In response to these charges Lamar Life submitted several 
affidavits of Negro religious and educational leaders who disputed 
the charges made by the Church. Dr. Jacob Reddix, President of 
Jackson State College for Negroes, said that regular church services 
originating from a Negro church had been carried over the station, 

(R. 685) In addition, Rev. Nathan Wheeler pointed out that his 
religious broadcast had been carried for over ten years by WLBT and 
that it consisted of prayers, religious music, sermons, and occasional 
guest visits by Negro clergymen. He also said that he was given 
complete freedom in the selection of program material, and that he 
himself selected the hour at which his program was presented (R. 
707-712). The licensee also noted that since July 12, 1964, it has 
featured another 15 minute weekly religious program entitled "Faith 
Iu7 The Rev. Wendell P. Taylor, Pastor of the largest Negro Methodist 
Church in Jackson (Central Methodist Church) and the Rev. S. R. 
Harrington, Pastor of the Pearl Street A.M.E. Church, both said that 


they had never been afforded an opportunity to utilize the facilities 
of WLBT (R. 986-1026). 
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For Life," which is specifically addressed to the Negro community , 
and features Rev. L. H. Newsome, Pastor of the Progressive and 
Friendship Baptist Church. (R. 1231-1235.) 

The Church also charged that WLBT's locally] originated 
programming presented very little opportunity for Negro participa- 
tion, and that WLBT had been remiss in not presenting educational 
programs for the Negro community. Specifically, appellant asserted 
that Negroes were excluded from a local children's participation 
program entitled "Romper Room,” and that only white youth were in- 
vited to appear on a regularly presented one hour dance show called 
"Teen Tempos." However, it was conceded that the litensee did af- 
ford an opportunity for Negro children to participate in a program 
for the Jackson (Negro) YMCA presented in April, 1964 (R. 885). 

Answering these allegations, Lamar Life stated that it had 
maintained continuous contact with Negro educationaljand religious 
leaders, and regularly made time available to Negro ceadenss and 
organizations from various Negro colleges (R. 676). |The President 
of Jackson State College in his affidavit informed the Commission 
that many educational, cultural, and sporting events of the college 
had been presented by WLBT throughout the years. WLBT presented 
local live programming featuring the College's entire concert band, 
choir, and also the College’s football players (R. 682-684) . Lamar 
Life further cited a weekly program series entitled Our Colleges," 
which featured several Negro colleges on a rotating basis (R. 68u) 
15/ Affidavits were submitted from Dr. L. Jones, Principal of the 
Piney Woods School (a Negro vocational training schodgl); Dr. J. D. 
Boyd, President of Alcorn A. and M. College (Negro agricultural 
college); and M. L. Frazier, Executive Secretary of the Parish 
Street YMCA (Negro) (R. 689-693, 699-700, 704-706). All these 
individuals commended WLBT's service to the Negroes of Jackson and 


specifically mentioned programs in which their respective institu- 
tions were featured. 


mh 
There was also a claim made by appellants that Tougaloo 
College was not invited to participate in the "Our College” series 
apparently because of its association with the civil rights move- 
ment, and that no programs were broadcast from the College in the 
last two years although some programs had been broadcast prior to 


that time (R. 884). Lamar Life asserted that although Tougaloo 


College was not now included in its educational programming sche- 


dule, it nevertheless received broad coverage in WLBT's newscasts. 
It mentioned that WLBT continuously covered newsworthy events on 

the campus of Tougaloo College and also filmed speakers, confer- 
ences, and discussions held there. According to Lamar Life, it 

had endeavored to avoid stimulating further racial controversy in 
the Jackson area and thus did not carry programs from Tougaloo, 
inasmuch as "virtually any activity at Tougaloo would be controver- 
sial™ because both the student body and faculty of Tougaloo followed 
a ‘militant and often time violent path" to accomplish their goals 
of integration (R. 1188). 

To substantiate its efforts in the area of local program- 
ming, Lamar Life again submitted numerous affidavits from the heads 
of several Negro educational institutions featured on the "Our 
College” series. These affidavits were all commendatory to WLBT, 
and indicated that WLBT had fully cooperated with the educational 
leaders by offering its facilities for their use, (see footnote 11, 
supra). And on many occasions, as the affidavits indicated, the 
station’s invitations were accepted by the Negro educators (R. 682- 


687, 689-699, 699-700). 


Se 

There were also Negro sports events which were regularly 
featured over WLBT. These programs ran the gamut from football 
games featuring Jackson State College, to films of portions of 
noteworthy games of Jackson Negro high satan Daily news 
broadcasts regularly included the results of athletic endeavors 
of Negro teams, and WLBT regularly received sports releases from 
all the major Negro colleges in the area, which if newsworthy , were 

| 

broadcast the same day received. As recently as May, 1964, WLBT 
was commended by Rev. Albert Jenkins, a Negro editor) of Greenville, 
Mississippi, for presenting the Negro Big Eight Championship base- 
ball game from Jackson (R. 1226-1230). 

Turning to the contention that WLBT has failed to live 
up to its responsibilities under the "fairness doctrine,” it was 
asserted by the Church that although certain programs of WLBT con- 
cerned official attempts by the State of Mississippi to maintain 
segregation, no mention was made of the Negroes’ activities to 
achieve freedom from racial segregation. The Church, citing ex- 


amples, contended that WLBI's editorializing favored) segregationist 


viewpoints, and that opportunity was never extended to Negro groups 
| 


opposing those views to present their side, nor was any invitation 


extended to Negro leaders to reply to personal attacks on them 
17/ | 
allegedly made over WLBT (R. 888-890). Additionally, the Church 


16/7 Other programs designed for the Negro audience were those featur- 
ing interviews with Jackson State College athletes, coverage of the 
activities of the Jackson Tigers, a Negro semi-professional baseball 
team, and the Mississippi Vocational College (Negro)| football team 
(R. 715-718). 
17/ The Church submitted affidavits from persons claiming they were 
Never afforded an opportunity to present opposing views on WLBT, or 
to respond to personal attacks made over WLBT (R. 1022-1025, 989- 
992, 1040). 


Seige — 
stated that WLBT "blocked out” NBC network programs which were of 


interest to the Negro community and that WLBT's staff made disparag- 


ing or hostile comments pertaining to Negroes prior to the presen- 
18/ 
tation of national network programs. (R. 891-892). 


Answering these charges, Lamar Life said that it went out 
of its way to cover the activities of the civil rights movement in 
Mississippi as led by the appellants herein whenever such activi- 
ties had any newsworthy aspects. Particularly, WLBT again referred 
-to.the coverage’ it gave to Dr. Henry's unofficial campaign for 
Governor of Mississippi, and the various programs broadcast on the 
NBC network which it carried and which allegedly espoused the in- 
tegrationist viewpoint (R. 674). Dr. Reddix, the President of Jack- 
son State College, characterized WLBT as having a “fair attitude 
towards all citizens” of Mississippi (R. 682), and specifically men- 
tioned a memorial program in honor of the late President John F. 
Kennedy in which he and other Negro and white leaders made state- 
ments (R. 676). There also was a statement from Percy Greene, 
editor of the Jackson Advocate, in which he denied that WLBT was 
discriminating against Negroes in its programming. In fact, Mr. Greene 
expressed the view that WLBT was more than adequately meeting the 
needs of the Negro community (R. 696-699). Also, J. D. Boyd, Presi- 
187 Examples of these incidents allegedly included the cutting 
off of programsi or interrupting them whenever prominent Negro 
entertainers appeared; a WLBT staff announcer making critical re- 
marks about a network show treating the civil rights movement 
favorably; and remarks by a WLBT announcer, such as “What you 
are about to see is an example of biased, northern news” immedi- 
ately preceding an NBC network news program (R. 891-991). However, 
in affidavits submitted by the Church, the parties who apparently 


observed these incidents made no specific reference to the exact 
time or date at which these incidents allegedly occurred. 
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dent of Alcorn A. and M. College, said that the licensee had done 


an "excellent" job of presenting both sides of an issue in a "com- 


pletely impartial and fair manner.” He further added|he could re- 


call of no instance when a member of his race (Negro) \was discrimin- 


ated against by the station. And lastly, Lamar Life stated that 
| 


Father Bernard Law, a member of the Human Relations Council estab- 


lished pursuant to the Civil Rights Act of 1964, was now a regular 


member of its “Comment” series (R. 1196-1197). 


The Commission’s Memorandum Opinion and Order. 


The Commission held at the outset that members of the gen- 


eral public who do not show a direct causal relationship between 
| 


the action protested and some injury of a tangible an 


substantial 


nature have no standing before the Commission purely as members of 


the general public. See Northern Pacific Radio Corp.j 


23 Pike & 


Fischer, R.R. 186, 189 (1962). In the Commission’s view, appellants, 


as members of a minority group, could assert no greater interest or 


claim of injury than members of the general public, absent a show- 


ing of an individual substantive right warranting protection, or a 


19/ 


substantial and immediate interest in the matter protested (R. 1281). 


Accordingly, the Commission held that appellants did not possess the 


requisite standing to contest formally the WLBT application under 


Section 309(d) of the Communications Act, 47 U.S.C. 309(d). Nonethe- 


less, the Commission fully considered the matters raised in the plead- 
| 


ings and WLBI’s responses thereto, as well as the results of its own 


197 See, for example, National Broadcasting Co., Inc. |v. Federal 


Communications Commission, 319 U.S. 190 (1942); Federal Communications 


Commission v. Sanders Bros. Radio Station, 309 U.S. 4/0 (1940); Associ- 


ated Industries v. Ickes, 134 F.2d 694 (C.A. 2d, 1943). 
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investigation since they raised public interest matters. (R. 1281.) 
With regard to these matters, the Commission stated that it could 
not find that the station had been responsive to the needs and in- 


terests of the population residing within its service area and that 


in connection with the racial issue, the station had not lived up 
20/ 
to its obligations under the "fairness doctrine.” It decided, 


however, that a' hearing looking toward denial of the renewal appli- 
cation, (see 47'U.S.C. 307(d)) was not warranted. The Commission’s 


decision stated: 


cy . |. serious issues are presented whether the 
Licensee? Ss operations have fully met the public 
interest standard. Indeed, it is a close question 
whether to designate for hearing these applications 
for renewal of license. In making its judgment, the 
Commission has taken into account that this particu- 
lar area is entering a critical period in race rela- 
tions and that the broadcast stations such as here 
involved, can make a most worthwhile contribution to 
the resolution of problems arising in this respect. 
The contribution is needed now -- and should not be 
put off for the future. We believe that the licensee, 


20/ For example, the Commission held that WLBI*s statement that it 
was unaware of the application of the fairness doctrine to commer- 
cial spot announcements was somewhat strained, inasmuch as it had 
ruled in 1958, WSOC Broadcasting Co., 17 Pike & Fischer, R.R. 548 
(1958), that such announcements were covered by the“fairness doc- 
tine"(R. 1277). In regard to WLBI’s editorials and “Comment” 
programs, the Commission pointed out that the licensee could not 
avoid its fairness obligations by placing "labels" on these pro- 
grams, i.e., “states rights,” when in fact these programs also 
discussed the racial issue (R. 1277-1278). Finally, with regard 
to the statement made concerning Tougaloo College during a group 
political interview (that it was "teeming with Communists"), the 
Commission said that fairness required a comparable response on 
behalf of Tougaloo even though this attack occurred during a 
political broadcast. But since this was a matter of first impres- 
sion, the Commission held that it would not reflect adversely on 
WLBT. 
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operating in strict accordance with the repr 
tions made and other conditions specified he 


can make that needed contribution, and thus 
its renewal would be in the public interest. 
1287). 


iesenta- 
rein, 
that 

m (Re 


The license was thus renewed, but only under the following 


conditions: 


(i) That the licensee comply strictly wit 


th the 


established requirements of the fairness doctrine. 
See Applicability of the Fairness Doctrine #2 the 


Handling of Controversial Issues of Public Importance, 
Supra. The practice of asserting ignorance lof the 


doctrine’s applicability (e.g., to appearances of 


elected officials or spot announcements) or 
reliance on labels (e.g., "state’s rights”) 
Because of its past history in this respect, 


lof 
ils over. 
this 


licensee is called upon to know fully its responsi- 
and to discharge 


bilities under the fairness doctrine, 
them in full. 


! 
(ii) For the same reasons, that the licensee ob- 
serve strictly its representations to the Commission 
in this area -- namely, that as to the programs 


originating locally, it will at ail times p 


ovide 


each side in any controversial issue with time (let- 


ter dated July 17, 1958; letter of October ¢ 
p. 26); and that this *usual practice of of 


9, 1963, 
ering 


equal time? also includes the procedure that copies 
of scripts are *sent to any person mentioned in the 


program with an offer of equal time’? (p. 23, 
of October 29, 1963, referring tc *Comment? 
series). 
licensee*s own judgment as to the most appro 


letter 


|program 
These representations constitute the 
ppriate 


way to meet its public interest responsibilities in 
the fairness field, and they must be faithfuily 


earried out. 


(iii) That, in the light of the substantial ques- 


tions raised by the United Church petition, | 
licensee immediately have discussions with 
leaders, including those active in the civi 


the 
ommunity 
rights 


movement (such as petitioners), as to whether its 
programming is fully meeting the needs and interests 


of its area. The selection of programming 1 
those needs is, of course, for the licensee} 


to meet 


But 


it must act in good faith to ascertain and discharge 
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its area*s entire needs. 


(iv) That the licensee immediately cease discrimina- 
tory programming patterns. Thus, it is up to the 
licensee to make the programming judgment whether or 
not to have a daily 10-minute devotional program at 
noon, in which appearances are rotated among the 
area churches; but once having determined to have 
such a program, it cannot follow or approve a 
deliberate pattern of excluding half the churches 
in the area on the basis of race. Such a practice 
is obviously inconsistent with the public interest; 
indeed, we note that the licensee does not try to 
defend it.” 


And finally, the Commission invoked the “short terni’renewal pro- 
vision of Section 307(d), which empowers it to grant renewal for 
less than the three-year period specified in the Act where "a 
more frequent review of the licensee*s performance is required,” 
House Report No. 1800, 86th Congress, 2nd Sess..p. 8 . The 


Commission specified that, "The licensee will be required to make 


a detailed report as to its efforts in the above four respects, 


when it files its renewal application nine months from now. Peti- 
tioners and other interested persons will, of course, have a full 


opportunity to comment on the report.” (R. 1289). 
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SUMMARY OF ARGUMENT 

The Commission properly determined that appellants, as members 
of the general public and representatives of a group |of Negro tele- 
vision viewers who claimed their interests were not jeing met by 
the programming of television station WLBT, Jackson, Mississippi, 
were not "parties in interest” within the meaning of 47 U.S.C. 
309 (d) (1). | 

The legislative history of the Communications Act shows that 
Congress did not intend to confer standing upon all the millions of 
members of the listening public, or upon representative groups there- 
of. Each time the question of standing was taken up it was consi- 
dered in terms of applicants, licensees, or competitors who would 
be subject to economic injury. And there can be no goubt that if 


listeners or groups thereof representing many diverse interests 
| 


and backgrounds were accorded standing merely by allegations ina 


pleading that they were "aggrieved" by some Commission action, the 
| 


Commission's hearing processes would eventually become clogged and 
drawn to a halt. 
The Commission has consistently interpreted the ‘party in 
interest” concept to deny standing to members of the| general public 
and groups thereof. These interpretations by the agency of its 


own statute are entitled to considerable weight. They were more- 
| 


over known to the Congress, and its approval is signified by its 
adherence to the same standard in subsequent legislative enactments. 
| 


However, the public is by no means denied an opportunity to 
| 
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participate in Commission proceedings. Both Congress and the Com- 
mission have made numerous provisions for public participation in 
Commission actions even though members of the public lack the for- 
mal status of “parties in interest.” In no comparable circumstances 
have the courts’ conferred standing to members of the general listen- 
ing public or to representative groups thereof. 

Finally, appellants have not made any showing that they were 
"tagorieved” by the Commission's action in this case. The specific 
conditions imposed on the licensee’s grant completely rectified all 
the complaints alleged by appellants and no contention to the con- 
trary has been made. The license is for only one year and, in the 
interim, the Commission has adequate means at its disposal to in- 
sure that the terms of the renewal to WLBT are being fully com- 
plied with. Consequently, since appellants are not “adversely af- 
fected" by the Commission’s decision herein, the jurisdiction of 
this Court may not be invoked, and the appeal should therefore be 
dismissed. 

II. 

Appellants? contention that the actions of the licensee are 
actions of the Federal Government is patently. unsound. The Com- 
mission’s decision has not affected any substantial legal rights of 
appellants, inasmuch as the individual programming practices of the 
licensee cannot be regarded as Federal actions within the meaning 


of the Constitution, especially where these programming practices 


have been neither approved or sanctioned by the Commission. In any 
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event, the licensee’s programming practices cannot be ascribed to the 
Commission since that agency has no direct supervision or control 
over the programming of a licensee. 
III. | 

The substantial and material questions raised by appellants 
in their pleadings were fully considered and disposed of by the 
Commission's determination herein. The Commission adcepted the 
thrust of appellants’ allegations concerning WLBT’s failure to 
comply with the "fairness doctrine” and its discriminatory program- 
ming practices, and in granting a one-year license renewal, speci- 
fically directed the licensee to immediately cease SEE practices 
and to commence discussions with community and civil |rights leaders, 
such as appellants, to explore the programming needs of the whole 
Jackson community. 

This action was under the circumstances a reasonable exer- 
cise of the agency's discretion. The Commission's Mississippi in- 
vestigation indicated that many broadcast licensees were not fully 
cognizant of their responsibilities under the "fairness doctrine.” 
Thus, in July, 1963, WLBT and other licensees were requested to 
comment on certain matters brought to light by the Commission's 


own investigation. At the same time, the Commission jadopted a 


public notice which was sent to all its broadcast licensees inform- 


ing them of their "fairness" obligations and responsibilities, especi- 
| 


ally when their facilities were used for the discussion of matters 


- of national importance such as civil rights issues. 
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The Commission acknowledged that in view of the past conduct 
of WLBT it was a close question whether to institute proceedings 
looking toward a denial of the station’s renewal application. 
But in view of the critical period of race relations which the 


Jackson area was entering, the Commission made the reasonable policy 


judgment that the licensee, operating in compliance with the condi- 


tions imposed on the renwal, could make a significant contribution 
to the resolution of racial problems arising in the immediate future, 
and that such contribution should not be delayed. This type of 
policy decision is in complete accord with Congressional, Executive, 
and judicial policy in this area. The Commission’s action repre- 
sents a wholly reasonable exercise of discretion and should there- 


fore be upheld. 
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ARGUMENT I 
THE COMMISSION PROPERLY HELD THAT APPELLANTS , 
AS REPRESENTATIVES OF A GROUP OF TELEVISION 
VIEWERS, WERE NOT “PARTIES IN INTEREST" WITHIN 
THE MEANING OF THE COMMUNICATIONS ACT. 
In large part, appellants’ brief is devoted /to an attack 
on the Commission’s determination (R. 1281) that appéllants, as 
members of the viewing public and as representatives of a group of 


Negro television viewers who claimed to be discrimindted against by 


the programming practices of WLBT, had no standing as “parties in 


| 
interest" before the Commission within the meaning of Section 309(d) (1) 


of the Communications Act of 1934, as amended, 47 UeSac. 309(d) (1). 
That section requires that a petition to deny "contain specific al- 
legations of fact sufficient to show that the petitioner is a party 
in interest," and petitions which fail to meet this standard are 


subject to dismissal. Parr v. Federal Communications Commission, 
——— SR 


__ U.S. App. D.C. __, 344 F.2d 539 (1965). 
It was the Commission’s view that as members of a minority 
group, appellants could assert no greater interest or claim of in- 
jury than members of the general public and were thug not persons 
aggrieved within the meaning of the Act. | 
It is difficult to tell whether appellants’ claim to stand- 
ing rests on the broad proposition that members of the listening 
public have a statutory right to be heard and to appeal an adverse 
21/7 The pertinent portions of Section 309(d) and (e) are set forth 
in the Appendix, infra, as is Section 402(b), which describes the 


classes of persons who may appeal from licensing actions of the 
Commission. 
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ruling, or whether it rests on the narrower ground that where a sub- 
stantial segment of a station’s audience is allegedly not being 
served by the station, representatives of this group are parties 
in interest within the meaning of the Communications Act. Through- 
out appellants’; brief, both contentions have been advanced (Brief, 
pp. 19-36). It is our view that neither the legislative history 
of the Communications Act nor applicable judicial and administra- 
tive decisions support the position that appellants here are en- 
titled to the formal status of “parties in interest” (47 U.S.C. 
309(d)) or “persons aggrieved" (47 U.S.C. 402(b)).- Moreover, to 
the extent that: appellants can assert any special claim to stand- 
ing arising from the programming practices followed by WLBT, we 
believe that this situation has been effectively remedied by the 
terms of the conditions imposed on the license renewal, and that 
accordingly, appellants have not been aggrieved by the action of 


the Commission. 


A. Proper Construction Of The Communications Act 
Does Not Support The Contention That Members 
Of The General Public Such As Appellants Have 
Standing Before The Court Or The Commission. 


1. The legislative history. 


The terms “party in interest,” and “person aggrieved” or 


*adversely affected,” are not precisely defined anywhere in the 
22/ 
Communications Act. But the legislative history of the sections 


22/ They have, however, been construed as being interchangeable. 
"A tparty in interest? is one who is *aggrieved or whose interests 
are adversely affected.*" Metropolitan Television Co. v. Federal 
Communications Commission, 95 U.S. App. D.C. 326, 221 F.2d 879 
(1955). 


SuOpe 


in which they appear indicates that standing before the Commission 
and this Court was not intended by Congress to be conferred gener- 
ally upon members of the listening public. 
Prior to 1927, radio broadcasting in the United |States was 
relatively free from government regulation. Pursuant |to the Radio 
Act of 1927, 44 Stat. 1162, broadcast stations were required to be 


licensed for the first time. Section 16 of that Act, 4u Stat. 1169, 


afforded applicants for construction permits,station licenses, or 


for renewal or modification of existing facilities, standing to 
appeal if their applications were refused. Furthermore, licensees 
whose licenses had been revoked were likewise accorded the right 


to seek judicial review. Thus, when the Radio Act of |1927 was first 


enacted, the right to appeal was restricted by Congress to only 
| 


certain classes of applicants. 
In 1930, the appeal section of the Radio Act of ;1927, §16, 

16 Stat. 844, was amended to accord standing to ”. =) - any other 

person, firm, or corporation aggrieved or whose interests are ad- 

versely affected by any decision of the Commission granting or refus- 

ing any such application or by any decision of the Cormission revoking, 

modifying, or suspending an existing station iecensens) While this 

was the first time the terms "persons aggrieved” or "adversely 

affected" were used as the basis of judicial review from Commis- 

sion decisions, the legislative history of Section 16 indicates 

that members of the listening public were not generally within its 

purview. Congressman Lehlbach, the floor manager of the bill amend- 


ing §16 (House Resolution 12599, 72 Cong. Rec. 11529 (1930)), pointed 
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out that the amendment was not intended to change the substantive 
law with respect to radio, but merely to change certain administra- 
tive and procedural matters. 72 Cong. Rec. 8051 ese = 

When the ‘Communications Act of 1934 was enacted, 48 Stat. 
1064, the provision conferring standing to appeal, §402(b), was 
almost analogous to its predecessor, §16 of the Radio Act. Again, 
any person aggrieved or whose interests were adversely affected by 
any Commission decision granting or refusing an application could 
seek relief in the Court of Appeals. But the Senate Committee 
Report, in explaining the provisions of Section 402(b), referred 
only to a “licensee” as having appeal privileges, as the following 


excerpts illustrate: 


"Where a licensee desires to appeal from orders of 


the Commission affecting his interest, but which he 
did not originate, he may file his appeal in the 


three-judge district court in the jurisdiction where 
he lives. . .” 


* * * 


™)  .  . In nearly all cases in which the Commission 
makes an order affecting a licensee which the licensee 
did not seek, the Commission must go to the district 
court having jurisdiction of such license. Where an 


23/ In response to a question whether the changes in §16 restricted 
or broadened the right to appeal, Congressman Lehlbach replied: 


"They do not affect the right of appeal, but merely 
modify the procedure by means of which an appeal is, 
in the first instance, brought to the attention of 
the court and, in the second instance, the manner in 
which it is heard and the judgments entered; but it 
does not/in any way take from a radio owner, a pros- 
pective owner, or applicant any substantial rights.” 
Ibid. (Emphasis supplied.) 
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applicant or a_ licensee comes to the District of 


Columbia and applies for an order, he must take 


his appeal in the Courts of the District of 
Columbia.” §. Rept. 781, 73d Cong., end Sess., 


pp. 9-10. (Emphasis supplied.) 


The only material change in Section 402(b) since its enact- 


ment in 1934, occurred in 1952, when various other provisions of 


the Act were also revised, 66 Stat. 711, 719. At that time Sec- 


tion 402(b) was amended primarily to conform the section to changes 


made in other portions of the Act. H. Rept. No. 175), 82a Cong. , 
| 


Ist Sess., p. 16 (1951). In addition, a substantive] change in the 
existing law was made to allow judicial review in four types of 
cases not then Soho by the statute. None of these, however, 
is relevant heres Otherwise, the amendment was characterized 
as one wees made more specific, rather than broadened, existing 
Bee 
Section 309 of the Act, dealing with proceedings before 
the Commission, was also amended at this time. Among other things, 
it established procedures whereby “parties in interest” could in- 
tervene or protest a grant made without hearing. Regarding the 
scope of the term “parties in interest,” the Senate Report stated 


(S. Rept. No. 44, 82d Cong., lst Sess., p. 8 (1951):| 


"Pear has been expressed that use of "parties in 
interest? might make possible intervention iinto 


247 The types of cases referred to involved applications to assign 
licenses and permits, applications involving Section] 325 of the 

Act, appeals from modification, revocation and suspension orders, 
and appeals from cease and desist orders. 
25/ See Hearings on S. 658 before the Committee on Interstate and 
Foreign Commerce, House of Representatives, 82d Cong., lst Sess., 


pp. 358-9; 98 Cong. Rec. 7395 (1952). 


= 30) — 

proceedings by a host of parties who have no 

legitimate interest but solely with the pur- 

pose of delaying license grants which properly 

should be made. The Committee: does not so con- 

strue the 'term ‘party in interest;**parties in 

interest’? because of electrical interference are 

fixed and defined by the Supreme Court decision 

in the KOA case, (319 U.S. 239) and the Commission's 

rules and regulations; *parties in interest’ from 

an economic standpoint are defined by the Supreme 

Court decision in the Sanders case, (309 U.S. 470). 

This is the most explicit consideration of the question in 
the legislative history. While it does not show necessarily that 
economic injury and electrical interference are the only grounds 
for asserting standing, clearly they were regarded as constituting 
the two major categories of “parties in interest.” Had there been 
any intention to confer standing on members of the listenting public 
or groups composed thereof, we submit that surely some mention of 
it would have appeared here. Instead, Congress stressed that the 
term “party in interest” could not be so construed as to include 
"a host of parties.” 

The restrictive meaning of "parties in interest” as used 
in Section 309 was reiterated by Congress in 1956, when the “post 
grant” protest procedure (former §309(c)) was amended. The Senate 
report called attention to the fact that the term “party in interest” 
includes a wide variety of “persons” who have the power to force the 
holding of full hearings and thereby to delay the institution of broad- 
cast services. But these “persons,” as discussed in the Senate re- 


port, included only radio and television stations and newspapers chal- 


lenging a grant on grounds of economic injury. S. Rept. No. 1231, 


SES 


84th Cong., lst Sess., pp. 2-3 (1955). In addition, the House Report 
said (H. Rept. No. 1051, 84th Cong., lst Sess., p. 3 (1955)): 


| 
"(T]he situation [due to the protest procedure 
then in force] is aggravated further by reason of 
the fact that broad classes of persons have stand- 
ing as *parties in interest’? to file protests. 
Not only may radio and television licensees protest 


grants of radio or television authorizations, respect- 
tively, but radio licensees may protest television 
grants and vice versa television licensees may pro- 
test radio grants, and even newspapers without radio 
interest which have alleged a threat of acuta 
injury may protest radio or television grants.” 
(Emphasis supplied.) | 


These comments reflect the views of the Commission as ex- 


pressed in a letter from its Chairman to the House Committee as 


quoted on page 4 of the House Report: 


™. . . For any tparty in interest? may file 


a protest and the term "party in interest’ has been 
held by the courts to include existing stations in 


the same service as the grantee who might be} adversely 
affected economically by the grant. In addition, 
relevant court decisionsappear to indicate that 
stations in other services or other persons who 

might suffer economic injury as 2 result of ¢om- 
petition afforded by the new stations would be 


parties in interest entitled to protest.” 
(Emphasis supplied.) | 


In 1960, Section 309 of the Act was again substantially 
amended. At this time consideration was given to way$ in which 
members of the public might participate in the ticenene process, 
The desirability of holding local hearings in Comection with 
applications for new facilities and the transfer of mention licen- 
ses was considered, and notice provisions were eaacted whereby 


people in the areacould be informed of pending applications. 


(H. Rept. No. 1800, 86th Cong., 2d Sess. (1960)). 


eee 


In discussing the revision of Section 309, the House Com- 
mittee Report stated that persons such as appellants were not to 
be afforded the specific procedural rights embodied in Section 
309 of the Act: 

"The establishment of the new pre-grant procedure 

for parties in interest is not intended to pre- 


clude any person who is interested in doing so 
from filing formal or informal pleadings with 


the Commission. Such persons, however, are not 


and would not be entitled to the particular pro- 
cedural nights to which parties in interest would 


be entitled under Section 309 as proposed to be 
amended. '(Emphasis supplied.) H. Rept. No. 1800, 


86th Cong., 2d Sess., p. 10 (1960) .26/ 
The above Congressional expression cannot be squared with appel- 
lants*? contention that members of the public generally are parties 
in interest who may file petitions to deny under Section 309. For, 
under appellants? view, virtually all members of the public would 
*be entitled to the particular procedural rights to which parties 
in interest would be entitled under Section 309 . . .%”, and 
there would be no practical basis for a Congressional delineation 
of one “procedure for parties in interest” and another for “any 
person” (including of course general members of the public). 

In sum, there has been a very lengthy Congressional history 
with respect to this question of the scope of the term, “parties 


in interest,” with the matter being considered on several occasions. 


267 And the Senate Committee in its report, while pointing out that 
under Section 309 of the Act, the right to file a petition to deny 
is limited to a party in interest, also said that Section 309 was 
not intended to deprive any person of the privilege of filing in- 
formal objections to the grant of any authorization, S. Rept. 

No. 690, 86th Cong., lst Sess., p. 3 (1959). 


330 
Throughout this 38 year history, there is no referende which appel- 
lants can cite in support of their contention that the general listen- 
ing public or representatives thereof came within the term. It is 
simply inconceivable that the legislative history would be silent 
on this score if in fact there was a legislative intent to in- 
clude within the ambit of the "party in interest” standard indi- 
viduals or groups whose interest derived from their general posi- 
tion as listeners or viewers. Equally important, on/the several 
occasions when the matter was considered, Congress indicated that 
the term largely was concerned with persons suffering electrical 
interference or competitive financial injury as the result of a 
Commission authorization, and that it did not encompass a “host 
of parties” -- an expression wholly inconsistent with appellants’ 
contention, as is also the latest Congressional expression quoted 


27/ 
above. 


27/ Although appellants claim that §402(b) (6) suggests a broad 
grant of standing because that section authorizes appeals if 

a person is either “adversely affected” or “aggrieved,” it 
cites no authority whatsoever for that proposition (Br. 20-21). 
Moreover, as shown above, the legislative history is [clearly 
to the contrary. Professor Davis has stated that the cases 
indicate no appreciable difference between these terms,and 
that what is read into one concept can just as readily be read 
into the other. In other words, he concludes that the legis- 
lative language seems to have been “largely fortuitous.” 

Davis, Administrative Law §22.03, p. 216 (1958); Associated 
Industries v. Ickes, supra, at 705. 
| 
| 
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2. The Commission's consistent administrative construction. 

The Commission has consistently interpreted the “party in 
interest” provision of Section 309 of the Act to deny standing 
to members of the general public or representatives thereof. For 
example, standing has been denied to groups of local transit riders 
(Capital Broadcasting Co., 8 Pike & Fischer, R.R. 229 (1952)); to 
associations of radio and television broadcasters (Kansas State 
College, 8 Pike & Fischer, R.R. 761 (1952)); to civic groups of 
a particular community (WJR, The Goodwill Stations, Inc., 9 Pike 
& Fischer, R.R. 260a (1954)); to an unincorporated association of 
licensees (E.D. Rivers, Jr., 6 Pike & Fischer, R.R. 552 (1950)); 
to a local Chamber of Commerce (Evansville Television, Inc., 16 


Pike & Fischer, R.R. 257 (1957)), and to individual members of 
the public, (Northern Pacific Radio Corp., 23 Pike & Fischer, R.R. 
186, 189 (1962)). 

The consistent administrative construction is entitled to 
weight, United States v. Zucca, 351 U.S. 91 (1956); P. Lorillard 
Company v. Federal Trade Commission, 267 F.2d 439 (C.A. 3, 1959), 
cert. denied 361 U.S. 923 (1959). Further, we point out that this 
construction was made on several occasions during the time the 


matter was under consideration by the Congress and was, for example, 


well established in 1960 when Congress specifically amended the 


statute with respect to the very provisions (Section 309) involved 
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28/ 
here. In the circumstances, the administrative ruling is entitled 


to win greater weight than usual. Mass. Mutual Life Ins. Co. v. 


United States, 288 U.S. 269, 273 (1933.) 
The Congressional and Commission refusal to afford standing 


in these instances stems from the sound and commonly accepted prin- 
ciple that if those without immediate and substantial interest in 
the matter were accorded formal status as parties, the administra- 


tive process would inevitably become clogged and well-nigh unwork- 


able. This Court stated in Philco Corporation v. Federal Com- 
munications Commission, 103 U.S. App. D.C. 278, 280,' 257 F.2d 656, 


658 (1958): | 
* * * Drawing the “party in interest” line tis a 
difficult process. Commissicn and courts are 
called upcn to exercise a judgment upen the faots 

of cases as they arise. On the one hand sufficient 
breadth must be given to "party in interest” to 
permit those seriously affected to participete in 
the administrative and judicial proceedings, with- 
out on the other hand placing the proceedings) beyond 
control of the public tribunals * * * | 


28/ Thus, parties commenting on the local notice amendment in 
Section 31l(a) of the Act in 1960, undoubtedly took into account 

the Commission’s well established policy on standing! of members 

of the general public. For example, CBS supported the preposal 
while noting that it might lead te objections by persons other 

than parties in interest. See Hearings before House | Committee 

on Interstate and Foreign Commerce, Communications Act Amendments, 
86th Cong., 2d Sess., p. 97 (1960). But this comment and others, 
see statement of American Federation of Musicians, Hearings be- 

fore Senate Committee on Interstate and Foreign Commerce, Pro- 

posed Amendments To FCC Act of 1934, 86th Cong., 24 Sess., pp. 84-85 
(1960), recognized a dichotomy between procedures whereby the 
members of the public could comment on applications filed with 

the Commission and the formal procedures of Section 309, bestowed 
only upon parties in interest. 
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It is the Congressional and agency sound judgment that affording 
standing to members of the general public a representative there- 
of, would place Commission “proceedings beyond the control of the 
public tribunals.” 

It is, we think, virtually impossible for over 5,000 broad- 
cast stations in the United States to devise a course of program- 
ming which in one way or another is not objectionable to some 
substantial segment of the population. There can thus be millions 
of listeners “aggrieved” by station programming, and thousands 
upon thousands of community groups or community leaders similarly 
"aggrieved." If even a minute fraction of the many millions of 
viewers and listeners in this country demand administrative hear- 
ings as of right, merely by allegations contained in a pleading 
filed under Section 309(d) to the effect that they were “aggrieved” 
because a licensee’s programming was objectionable to them, the 
Commission*s hearing process would eventually become clogged and 
drawn to a halt. 

Nor is there any distinction to be made upon the basis of 
alleged discrimination by the station in serving a listener or 
group of listeners. The licensee has the responsibility to make 


diligent and good faith efforts to ascertain the needs and interests 


of his service area and to serve equitably those needs and in- 


terests, Report and Statement of Policy, 20 Pike & Fischer, R.R. 


1901, 1913. Thus, under appellants' view, a listener or a group 


of listeners could complain that the station was not serving their 
needs or interest, and would have standing under Sections 309, 402 


and 405. This could be done not only by listeners generally, but 
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| 
also on innumerable other bases such as nationality of origin (e.g., 


Italian, Polish, Jewish listeners), particular interests (e.g., 
educators, farmers, rock and roll enthusiasts), religion (e.g., 
each Protestant sect), or specific geographical areas fe.g., the 
northwest section of the service area). It could be ;effected by 
such listeners singly or by banding together in pense of ten or 

a hundred, or by community leaders acting in their behalf. Clearly 
then, it makes no difference whether the approach is;in terms of 
standing for the general listening public or standing for listeners 
claiming that the station is discriminating against them by net 
serving their needs. In view of the underlying policy in this 
area, set forth in the Commission’s 1960 Programming Statement, 
these are simply two ways of saying the same thing, with the flood 


gates wide open under either language formilation. 


3. Congressional and agency provisions for participation by the 
listening public. 


The foregoing does not mean, as appellants comtend, that 


the public is not afforded a meaningful opoertunity te participate 
| 


in Commissicn licensing activities. As stated, the touchstone of 


the public interest in this area is service to the public. See 


Johnston Broadcasting Co. v. Federal Communications Commission, 85 


| 
4 


U.S. App. D.C. 40, 48, 175 F.2d 351, 359 (1949); National Broad- 


casting Company v. United States, supra; Report and Statement of 


Policy Re: Commission En Banc Programming inquiry, 20 Pike & 
Fischer, R.R. 1901 (1960). Congress and the Commission therefore 
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have made provisions to afford the opportunity for the listening 
public to participate in the Commission’s licensing actions. For 
unlike the courts, the Commission may appropriately consider mat- 
ters brought before it by persons who lack standing. In short, 
while the Commission, as the agency charged with protecting the 
“public interest in the larger and more effective use of radio” 
(Section 303(g), see Sections 307(d), 308, 309), is the final 
arbiter of such complaints, the public does have an important and 
vital role to play. 

The Commission has therefore adopted rules to carry out the 
provisions of Section 31l(a) in such a way as to permit effective 
public participation, see 47 CFR 1/580. It has recently promul- 
gated rules to require stations to maintain local files, again 
in large part,to facilitate public participation, 30 F.R. 4543 
(1965); see also FCC 65-913, Memorandum Opinion and Order in 
Docket No. 14864, released October 8, 1965. These rules, in turn, 
complement Section 1.587 of the Rules, 47 CFR 1.587, which pro- 
vides for the filing of informal objections by anyone before Com- 
mission action on any application for an instrument of authoriza- 
tion, other than a license pursuant to a construction permit. 

Further, the Complaints and Compliance Division of the 
Commission’?s Broadcast Bureau was established to process and 
evaluate complaints, “ascertaining facts in response to specific 
complaints or on its own initiative.” Federal Communications Com- 


29/ 
mission, 26th Annual.Report, 1960, p. 37. See also 47 CFR 0.81. 


2/ More than 26,000 expressions of opinion were received in 
1964 concerning broadcast matter, Federal Communications Commission, 
(cont* d) 
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Moreover, in the event a hearing is ordered, if a person not a “party 
in interest” to a proceeding feels that he has information which 
might assist the Commission in the determination of any pending 


matters, he may request intervention, 47 CFR 1.223(b)! or appear 


and give evidence as a public witness, 47 CFR 1.225. | and he will 
not be precluded from giving any relevant, material, and competent 
testimony because he lacks a sufficient interest to justify his 
intervention as a party in the matter. 
Indeed, the strongest counter to appellants’ contention is 
the Commission's action in this case. Judged as a pleading filed 


by a “party in interest,” the great bulk of the material filed by 


appellants was seriously defective and clearly would be stricken. 


Section 1.45 of the Commission’s Rules provides that & reply to 


the opposition “shall be limited to matters raised in the cpposi- 
tion.” In this case, appellants’? main petition was skeletal in 
nature, with the great bulk of the charges and supporting facts 
being contained in the reply pleading. In a ruling in the com- 
panion case, equally applicable to this case (and therefore not re- 
peated), Capital Broadcasting Co., 5 Pike & Fischer, R.R. 2d 237 
(1965), the Commission noted that the motion to strike was “well 
taken. But it nevertheless fully considered the material in the 


reply because of the circumstances -- namely, that it) was a pleading 
| 


29 (contd) 
30th Annual Report, 1964, p. 51. Complaints of a substantial 
nature against specific stations are brought to the licensee's 
attention, and where appropriate, the licensee is asked to submit 
its views. Further action may then be undertaken if the Commission 
deems it warranted. 
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filed by members of a public which would in any event -- irrespective 
of standing or other procedural defects such as Section 1.45 -- 

be considered. To say, in the face of such consideration by the 
Commission of appellants? materials and the action taken upon the 
basis of that consideration (see III, infra), that members of the 
listening publiccannot participate meaningfully in the Commission's 


processes is to ignore the realities of what occurred in this case. 


4, Judicial construction of the term"persons aggrieved” is 
consistent with the Commission's holding here. 


There is ample authority for the proposition that absent a 
direct, substantial injury, or adverse effect from an administra- 
tive action, a person is not aggrieved under §402(b) (6) and similar 
statutory provisions. National Broadcasting Co., Inc. (KOA) v. 
Federal Communications Commission, 76 U.S. App. D. C. 238, 132 F.2d 
545 (1942), afftd., 319 U.S. 239 (1943); National Coal Association 
v. Federal Power Commission, 89 U.S. App. D.C. 135, 138, 191 F.2d 
462, 465 (1951); United States Cane Sugar Refiners’ Association v. 
McNutt, 138 F.2d 116 (C.A. 2, 1943). The prerequisite that a sub- 
stantial adverse effect must be shown from a Commission action to 
establish standing, has the salutary effect of keeping within some 
limits the number of private attorneys general “appointed,” and 


restricting them to persons with a real and significant interest. 


Cf. Associated Industries v. Ickes, 134 F.2d 694 (C.A. 2, 1943). 


As pointed out, supra, in view of the number of stations and 


the number of listeners, most serious administrative problems would 
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result if members of the public or groups thereof who found them- 
selves dissatisfied with the programming fare offered could appear 
formally as parties in interest before the Commission, and seek 
review in this Court. The unreasonableness cf such|a view has 


long been recognized. As this Court noted in the Yankee Network 
———oeme 


case: 


“Congress could not have intended tc permit am appeal 
by any person who might suffer pain or sorrow as a 
result of the Commission's action, because, for in- 
stance, he might dislike, generally, all radio broad- 
casting, or certain phases thereof in particular.” 
Yankee Network, Inc. v. Federal Communications Com- 
mission, 71 App. D.C. 11, 16, 107 F.2d 2l2, 214 (1939). 
See also Murphy v. United States, 252 F.2d 389, 394 
(C.A. 7, 1958); National Anti-Vivisection Society v. 

Supp. 676 


The analogies to cases in which customers and consumers 


(N.D. fil. 19645. 


have been accorded standing in connection with common carrier and 
other public utility proceedings have no relevance here. The in- 
jury complained of in the cited cases, by and large| was economic 


in nature and occurred in the context of a regulatory scheme that 


was far more pervasive than that contemplated by Congress for 
30/ | 


broadcasting. The latter consideration is of controlling 


30/. In fact, both Bebchick v. Public Utilities Commission, 109 U.S. 
App. D.C. 298, 287 F.2d 337 (1961) and United States v. Public 
Utilities Commission, 80 U.S. App. D.C. 227, 151 $a 609 (1945), 
on which appellants rely, involved situaticns where|the governing 
statute plainly indicated that Congress intended that transit 
riders and consumers of electric power were persons! aggrieved to 
challenge rate increases of the Public Utilities Commission. 

There is no such intention in the Communicaticns Act of 1934. 
Moreover, a direct, out of pocket financial injury resulted in the 
persons involved in both those cases. Associated Industries v. 
Ickes, supra, involved an association with a membership of 1,356 
persons, firms, and corporations who purchased an estimated 15 
million tons of coal a year. The orders complained) of raised the 
minimum price of coal consumed by these parties. Plainly, a 
direct financial injury would have resulted to petitioners in that 


case. 


ma Te 
importance, The critical issue is what Congress intended to include 
within the term, "party in interest," and as shown, in this field, 
the term does not encompass the general listener dissatisfied with 
the station’s programming fare. 

In no case yet has standing to seek judicial review been 
afforded to members of the general listening public or to groups 
thereof. And appellants have cited no applicable cases where 
persons, similarly situated, have been accorded standing before 
administrative agencies or the courts. 

The record of a broadcast station, including its program- 
ing, is subject to periodic review, and a positive public interest 


finding is required for continued operation. Procedures (dis- 


cussed in 3, supra) for public participation in this process 


have been established by the agency, and the views of groups such 
as appellants are carefully considered. This is clearly the 
procedure contemplated by the statute. The cases relied on by 
appellants where'a different result was warranted under differ- 


ent statutory schemes should not, we believe, be controlling here. 
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B. 


Aggrieved" By The Commission Order Here 
Under Review. 


+ 


The Conmission found, properly we believe, 


In Any Event, Appellants Are Not “Persons 


hat appellants’ 


status as representatives of a class of television viewers whose 


needs and interests were not being met by the statio 


ficient to confer standing, since such a claim could 


by any number of groups without a “substantive right 


or a substantive and immediate interest in the matte 


m was not suf- 
| be asserted 
|; to protect 


r protested,” 


(R. 1281). But assuming arguendo that discriminatory program 


policies by a broadcast station may provide the basi 
grievement,” the order here under review provides no 


the assertion of such a claim. For the Commission co 


s for “ag- 
| ground for 


arefully con- 


sidered the charges that the station had violated the "fairness 


doctrine” and had not been responsive to the needs o 
the area. Its decision, which is the first Commissi 
impose sanctions for violations of the "fairness doc 
designed to, and will remedy to the fullest degree, 


which appellants have in this area. 


It follows that 


| 
£ Negroes in 


on decision to 
trine,” is 
any grievances 


assuming 


arguendo appellants as members of the general listening public could 


be a “party in interest,” they are not, in fact, aggrieved or ad- 


versely affected by the Commission's action and thus 


See Davis, Administrative Law, §§22.02, 22.18 (1958). 


The conditions imposed on the renewed licens 


fully comprehend and rectify the grievances asserted 


before the Commission, and, indeed, no claim to the 


been made. 


required that the conditions have been met, and appe 


At the end of nine months, a complete sh 


lack standing. 
e (R. 1288-89) 
by appellants 
contrary has 

owing will be 


Llants, and 


metrtrere, 
other interested members of the public may comment thereon. In the 


meantime, the Commission could on a complaint or sua sponte institute 


cease and desist, revocation or forfeiture proceedings if it appears 
31/ 


that the terms of the renewal are not being complied with. Appel- 
lants have not asserted, either before the Commission or this Court 
that the conditions do not provide an effective remedy for the wrongs 
they have alleged. And in view of their sweeping terms and the means 
available for enforcing them, no such claim, we believe, could suc- 
cessfully be made. 

Appellants state in their brief (p. 19) that “the question 
of standing in this case not only affects appellants’ right of appeal, 
but also determines the legal validity of objections which appellants 
or others may wish to make in connection with renewal applications of 
other radio and television stations that practice discrimination in 
their programming policies.” Insofar as we can determine this is the 
only reference either in its brief or its notice of appeal to any 
adverse result likely to be incurred as a result of the Commission's 
action in this case. It seems apparent, therefore, that appellants’ 
quarrel is not with the result reached by the Commission but with 
what was said in the decision regarding appellants’ standing before 
the agency. If in a future case, the Commission fails to take re- 
medial action on the basis of complaints like those submitted here, 
the question of standing could then be litigated in a proper juris- 


dictional context. 


31/47 U.S.C. 312(a)(b), 503(b)- 
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In the circumstance of this case, the nature of the sanction 


imposed by the Commission does not confer standing upon the appel- 
lants. While the Commission could in its discretion have commenced 
proceedings looking toward a denial of WLBT's renewal, it chose 

for valid reasons (R. 1287) not to do so. But with the source of 
appellants’? aggrievement having been removed, this decision was 

no longer of proper concern to them. Cf. Simmons v.| Federal Com- 


munications Commission, 79 U.S. App. D.C. 264, 145 F.2d 578 (1944); 
| 


Mansfield Journal Co. v. Federal Communications Commission, 86 U.S. 


| 
App. D.C. 102, 110-111, 180 F.2d 28, 36-37 (1950). | 
| 


In short, it is difficult to see that a "case/ or contro- 
versy” between appellants and the Commission really exists as a 
result of what the Commission did here. The conmasotone action 
effectively brings to an end the pattern of discrimination which 
marked the programming of WLBT and about which appellants com- 
plained. Thus, they are clearly not “persons aggrieved” by such 


stat a lin * 
a result, and consequently cannot invoke the jurisdiction of this 


Court under Section 402 (b) (6). 


ee 
ARGUMENT II 


THE COMMISSION'S DECISION HEREIN HAS NOT 
AFFECTED ANY RIGHTS OF APPELLANTS , WHICH 


INDEPENDENT OF THE STATUTORY RIGHT TO 
APPEAL, WOULD CONFER STANDING UPON THEM. 


Appellants seek to demonstrate in Point II (Br. 29-37) that 


independent of the statutory right to judicial review set forth 


in Section 402(b) of the Act, they have standing even under the 


concededly more restrictive rules at common law because "substan- 
tial legal rights" are involved (Br. 30). No authority is cited 
to support this statement. The law is well settled that the 
vight of appeal 'to this Court from any Commission decision is 
not allowed as a matter of course, but is purely statutory, and 
the terms of the statute [Section 402(b)] must be strictly followed. 
Black River Valley Broadcasts v._McNinch, 69 App. D.C. 311, 101 
F.2d 235 (1938); Pote v. Federal Radio Commission, 62 App. D.C. 
303, 67 F.2d 509 (1933), cert. denied 290 U.S. 680 (1933). Nor 
can the Court dispense with the express statutory provisions even 
to the extent of doing equity. Universal Service Wireless v. Federal 
Radio Commission, 59 App. D.C. 319, 41 F.2d 113 (1930). Accordingly, 
it is clear that the right to appeal from Commission decisions is 
exclusively controlled by statute. Absent a showing of "aggrieve- 
ment" as is the case herein, appellants can claim no standing. 
47 U.S.C. 402(b) (6). 

In any event, there is no merit to appellants’ theory. The 
thrust of appellants’ argument seems to be that the Commission, in 
licensing WLBT,’ has permitted it to broadcast discriminatory 


programming and: therefore the actions of the licensee are akin to 
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"Federal actions" and in violation of the Constitutional rights 
of appellants under the lst, Sth, and 14th amendments to the 
Constitution. (Br. 30-31) 32” Such an argument, we think, 

not only miscontrues the applicable law, but also Dena ces 

the thrust of the Commission's decision under review. As that 
decision plainly states, the Commission has in no way condoned 
or even allowed the past programming practices of the licensee 


to continue (R. 1287-1289). The terms of the Order itself clearly 


demonstrate that the Commission expressly sought to redress all of 


appellants complaints about the operation of WLBT. What the 


situation may have been had the Commission sanctioned past 


practices of the licensee is not now before the Court. Bolling 

v. Sharpe, 347 U.S. 497 (gsujsY is inapplicable because by no 
stretch of the imagination can the individual angers policies 
of a broadcast licensee be regarded as "Federal actions" within 

the meaning of the Constitution, especially where these programming 


policies are neither approved nor sanctioned by the Commission. 


| 
"32 It should be noted that this precise argument was not raised 
below, nor was it raised in point l(g) of the Notice of Appeal 

as appellant now contends (Br. 16). Also, this issue was not 
framed in the prehearing stipulation approved by Order of the 
Court on July 30, 1965. 


| 
33 / In that case, the Supreme Court held that segregation in public 
schools in the District of Columbia was a denial of due process of 
law to Negroes. The Court said that since its decision in Brown v. 
Board of Education, 347 U.S. 483 (1954) prohibited the states from 
maintaining racially segregated public schools, it would be unthink- 
able that the same Constitution would impose a lesser duty on the 
Federal Government, i.e., the District of Columbia. 


mete ee 
There are other legal objections to appellants’ argument, 
chief among them being that the licensees* programming cannot, 
in any event, be ascribed to the Commission as if the agency had 
such direct supervisory control of programs. Such direct super- 
visory control would raise constitutional questions. See Section 
326 of the Communications Act, 47 U.S.C. 326. Cf. Massachusetts Uni- 


versalist Convention v. Hildreth & Rogers Co., 183 F.2d 497 (C.A. 1, 
3U/ 


1950); McIntire v. William Penn Broadcasting Co. of Philadelphia, 
151 F.2d 597 (C.A. 3, 1945). To hold that the Communications Act 


was intended to create any vested rights in the making of any broad- 
cast by a party, and to make such rights enforceable in the Courts, 
would limit the freedom of action of the Commission and thus defeat 
the successful operation of administrative enforcement. Ibid. 
Appellants also argue that WLBI'*s exclusion of civil rights 

advocates from its programming has interfered with appellants’ free- 
dom of expression guaranteed by the First Amendment (Br. 31). This 
is virtually the same point raised in the Massachusetts Universalist 
case, supra,and rejected by the Court therein. The First Amendment 


limits only the action of Congress or of a Federal Agency, and not 


34/ In the Massachusetts case, supra, a claim was made by the 
plaintiff, a charitable organization devoted to the dissemination 

of religious teachings,that because it had a contract with a 

licensee for the broadcast of certain religious sermons, it thus 

had a positive right arising under the Communications Act and enforce- 
able by the Court, to have its sermons broadcast over the licensee’s 
station. This argument was totally rejected by the Court. 
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35/ 
private corporations such as the licensee herein. Ibid. 


In summary, we submit that appellants have no| standing aside 


from Section 402(b) (6) of the Act, nor have they been deprived of 
36/ 
any Constitutional rights by the Commission. Consequently, this 


appeal should be dismissed. 


35/ in the McIntire case, Supra, the court affirmed the District 
CTourt’s dismissal of actions brought by clergymen and religious 
corporations against a radio station for cancellation of the 
plaintiff's broadcasting contracts. The court there|held that 

the choice of programs rested with the broadcasting station, and 
that it was not aware of any Federal law which prohibited a radio 
station from refusing to sell time in which an individual might 
broadcast his views. | 
36/ An assumption is made by appellants that the Negro investment 
in television equipment in the Jackson area is several times the 
investment of WLBT and that a substantial part of the value of its 
license is derived from the Negro investment (Br. 35-36). Thus, 
appellants claim injury and standing. But no facts have been put 
forth showing the size of the WLBT investment or the) number of 
television sets in the-area,or anything at all to support this 
conjectural statement. As we indicated in Point I, supra, the 
injury sustained by a bus rider paying higher fares i financial 
and out of pocket. In short, the monetary value of television 
sets does not depend on the programming fare of one of the broad- 
cast stations licensed in the area. 
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ARGUMENT III 


THE COMMISSION'S DECISION ADEQUATELY DISPOSED OF 


THE SUBSTANTIAL AND MATERIAL QUESTIONS RAISED BY 
APPELLANTS; THE DETERMINATION THAT NO EVIDENTIARY 


HEARING WAS REQUIRED AND THAT WLBT SHOULD BE GRANTED 
A SHORT TERM RENEWAL FULLY COMPLIED WITH THE REQUIRE- 


MENTS OF THE STATUTE. 

Appellants argue (Brief, pp. 37-44) that the Commission's 
action violates Section 309 of the Communications Act in that 
(1) the existence of "substantial questions" makes a hearing 
mandatory under the statute and (2) the Commission's decision 
failed to dispose of all substantial issues raised in a petition 
to deny, as required by Section 309 (d) (2). 

First, we submit that none of the matters referred to by 
appellants show the existence of significant factual issues. 
Appellants rely on selected passages from the Commission's 
decision (Brief, pp. 37-38) which simply reflect the Commission's 
belief that the conduct of the licensee, as shown by the results 
of its investigation and the pleadings and affidavits before it, 
left much to be desired, and that a close question of judgment 
was presented whether to institute hearing proceedings looking 
toward a denial of the station's application for renewal of license. 
But this is not,;as appellants argue, a concession that significant 
questions of fact exist. Rather, we think it fair to say that the 


Commission has accepted the substance of appellants’ contentions 


regarding the station's failure to comply with the "fairness doctrine” 


and its discriminatory programming, has ordered that these practices 


be terminated, and has granted a short-term renewal because of 


certain basic considerations applicable to this particular situation. 
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Thus, appellants’ allegations were considered, 


effectively dealt with by the Commission. As this Co 


weighed, and 


urt has observed 


in relation to a claim of program discrimination presented in another 


case, the conditions imposed herein on WLBT “relate to strict obser- 


vance of the ?fairness doctrine,? the cessation of dil 
programming patterns, and the affirmative obligation 
the community leaders, including those active in the 
movement, and to explore with them the adequacies of 
in terms of the needs of the whole community.” 
Federal Communications Commission, Case No. 19,076, d 
24, 1965 (C.A.D.C.). Significantly, no contention ha 
either before the Commission or the Court that the co 
adequate to protect appellants’? interests. 

Having made the determination that WLBT cculd 
while contribution to the Jackson area by operating i 


dance with its representations and the other conditio 


Commission granted WLBT a short term license renewal. 


James 


sceriminatory 


jto seek out 


| 
civil rights 


the programming 
| 

| 
Sg 


Le 


Rivers v. 
ecided August 
is been made 


mditions are in- 


make a worth- 
n strict accor- 
ns imposed, the 


Since 1960, 


the Commission has been specifically empowered by Congress to issue 


broadcast licenses for a term less than the three yea 


vided for in the Act, 47 U.S.C. 307(d). The short te 


a disciplinary alternative to a denial of the renewal 


affording the Commission an opportunity to review mor 


a licensee's performance, rather than having to wait 
piration of the usual 3 year license period. 


86th Cong., 2nd Sess. 8-9 (1960). 
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Moreover, the exis 


| 
r maximum pro- 


mm license is 


| application 


e frequently 
until the ex- 
. No. 1800, 


tence of the 


a Oe 


short-term renewal provision together with its legislative history 


negate appellants’ assertion that wherever "questions" exist they 


must be resolved through the hearing process. 

We think it critical to recognize the nature of the policy 
determination facing the Commission. Its Mississippi investigation 
had indicated that many stations were not aware of their responsi- 
bilities under the "fairness doctrine” with respect to important 
issues such as racial integration. Accordingly, the Commission, 
at the same time it brought to the attention of the several Mississippi 
licensees the matters uncovered in its investigation and requested 
comments thereon’ (R. 1274,.letters adopted July 25, 1963), adopted 
a public notice which was sent to all 6,200 broadcast licensees. 
Public Notice of July 25, 1963, FCC 63-734. That Notice stated: 


(c) When a licensee permits the use of his facilities 
for the presentation of views regarding an issue of 
current importance such as racial segregation, integra- 
tion, or discrimination, or any other issue of public 
importance, he must offer spokesmen for other responsi- 
ble groups within the community similar opportunities 
for the expression of the contrasting viewpoints of 
their respective groups. In particular, the views of 
the leaders of the Negro and. other community groups as 
to the issue of racial segregation, integration, or 
discrimination, and of the leaders of appropriate 
groups in the community as to other issues of public 
importance, must obviously be considered and reflected, 
in order to insure that fairness is achieved with 
respect to programming dealing with such controversial 
issues (Editorializing Report, 1 (Part three) Pike & 
Fischer, R.R. 201, 204-206; cf. WBNX Betg. Co., Inc., 
4 Pike & Fischer, R.R. 242, 248). 


After receipt of the Mississippi station's comments, the Com- 
mission turned to the specific situations involving these stations. 


The most difficult case involved WLBT. It was, as the Commission 
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stated, a close question whether to designate for hearing the station's 
application for renewal of license. The decision not to do so, but 
rather to grant the short-term renewal on strict conditions was the 
type of policy or "political" decision, “in the higher sense of that 


| 
abused term", which is peculiarly entrusted to the agency. Pinellas 


Broadcasting Co. v. Federal Communications Commissigqn, 97 U.S App. 
| 


D.C. 236, 238, 230 F.2d 204, 240 (1956), cert. denied 350 U.S. 1007 
| 


(1956) . 
For the Commission fully recognized that the station'’s opera- 

tions, based on its investigation and appellants’ submissions, fell 

short of operation consistent with the public interest. But it also 

took into account the nature of this area -- the fact that Mississippi 

is entering a critical period in race relations. Mississippi broad- 

cast stations, it found, could make a most worthwhile contribution 

to the resolution of race relations problems arising in the next 

few years; and this is particularly true with respect to one of 

the two television stations operating in the capital) and largest 

city in the state. The Commission's conclusion that! that contribu- 

tion is urgently needed now -- and should be not delayed -- is, we 

submit, a wholly reasonable one. 2” It therefore granted the short- 

term renewal, with conditions insuring that the licensee immediately 

have discussions with community leaders, including those active in 


the civil rights movement such as appellants, and that it immediately 
| 
377 Pleadings filed with the Commission in connection with a trans- 
fer of control application (File No. BTC-4842), establish, in sworn 
affidavits, that substantial corrective measures have been under- 
taken and that the licensee is making the requisite efforts to 
comply fully with the Commission’s directive. While! informal ob- 
jections have been filed by appellants, such objections are not 
directed to the above affidavits, which are unchallenged. 
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cease discriminatory programming patterns. 

This policy decision is in line with established Congressional! 
and Executive policy in this sensitive area. Thus, the Supreme Conct 
has stated that “the great purpose of the civil rights legislaticn 
[of 1964] was to obliterate the effect of a distressing chapter of 
our history"; that "Congress as well as the two Presidents who 


recommended the legislation, clearly intended to eradicate an un- 


happy chapter in our history,” and began building for the future, 
38/ 
Hamm v. City of [Rock Hill, 379 U.S. 306, 315 (1964). Attorney 


General Katzenbach, in a speech delivered December 2, 1964, at the 
University of Pittsburgh School of Law, similarly stated, with 
respect to the 1964 legislation: 


* %* * All of the matters of which I have spoken 
thus far are, largely, negative. All relate to 
eliminating the obstacles which blind custom and 
white bigotry have erected in the Negro’s path. 
All relate to action against injustice and against 
inequality, and that is not the same as action for 
justice and for equality. 


What the enactment of, and obedience to, the Civil 
Rights Act of 1964 also have accomplished is to 
free us, at last, to give undivided attention to 
the much larger positive task ahead. That task 
involves not only the elimination of obstacles but 
also the creation of opportunities. 


38/7 The Senate Report (No. 872, 88th Cong., 2d Sess., p. 2 {1964)} 
states: 


"In brief, the measure speaks on the problem solving 
level with primary reliance placed on voluntary and 
local solutions. Only when these efforts break down 
would the residual right of enforcement come into pizy. 
In addition, the sanctions provided in the bill are 
limited to injunctive relief so that there would be 
a judicial interpretation and warning of coverage 
before any penalties attached for violation of a court 
order .* 
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In line with that same policy, the Commission here a 


mediately the negative aspects of "blind custom" and 


both generally with its July 26, 1963 Notice to all 
specifically with its strict conditions as to WLBT. 


crucial, its decision sought to obtain immediately t 


ected to end im- 
"bigotry 2 oo 
Licensees and 


; But equally 


he positive 


goal of a worthwhile contribution to civil rights progress in 


this critical area by this important medium of mass 
(see particularly conditions (iii), R. 1288). 


In the particular circumstances there were thus 


and substantial questions of fact" which if proved w 


denial of the renewal (Section 309(d)). The Commiss 
the substance of appellants’ claims, and decided in 
disposed “of all substantial issues raised by the pe 


309 (d) (2)), that as a matter of policy, the public in 


nevertheless be better served by obtaining immediate 


with national policy on racial discrimination, and a 
contribution to the betterment of race relations rat 
ing upon the licensee's past conduct in a lengthy re 
ing. It specified strict conditions to obtain the i 
pliance and contribution to bettering race relations 
area and at this critical time. It specified a proc 


to insure implementation of the conditions (short-te 


the matter before the Commission on a nine-month per 


the requirement that a detailed report be filed, to 


and others may address themselves). And, finally, t 
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achieved its policy goal. See note 37, supra. We submit the Commis- 
sion’s actions were consistent with the procedural requirements of 
Section 309(d) and that its policy judgment as to how this serious 
and most difficult problem was to be handled was a reasonable one 
well within the area of broad discretion conferred by Congress upon 
the agency. 

Finally, we turn to the Church's charge that the licensee 
has devoted an “excessive” amount of time or "more than 15%"of 
its total program time to commercials (R. 1982). . Apparently, these 
charges were based upon the monitoring study wherein only selected 
portions of the licensee’s entire broadcasting were monitored, with 
no evening programs included. 

In the first place, appellants have only half heartedly pur- 
sued this complaint. In a footnote to one of its pleadings, ap- 
pellants said (R. 877): 

The original petition also objected to the number 

and length of commercials as excessive. Commer- 

cials at least for the week monitored far exceeded 

the standards promised in the previous renewal 


application [1961], as well as those specifically 
claimed to have been adhered to in the current appli- 


cation. In view of the greater urgency of the other 


matters now urged, petitioners have decided to devote 
their full attention to these other matters and to 


rely on the Commission insofar as commercials are 

concerned . . . (Emphasis supplied.) 

In any event, there is no merit to these charges. The 
licensee*s 1964 renewal application indicated that it adheres to 


the NAB-TV Code which states (Section XIV) that during all non- 


prime time, commercial material, including station breaks, within 


a 60-minute period may not exceed 27.2% (16 minutes and 20 seconds). 


| 
==) | 
Thus, even if WLBT's total commercial time approached 19.51% during 
non-prime time, as the Church seemingly contends (er. 4S), it is 
clear that this amount does not violate the NAB Code. But in 
actuality, however, WLBT'’s own representations clearly show that 
its practices with respect to commercial material are entirely 
consistent with those recommended by the NAB-TV Code. In short, 


| 
appellants’ charges are baseless, 


CONCLUSION 
For the foregoing reasons, the appeal should either be 


dismissed or the Commission's Order should be affirmed. 


Respectfully submitted, 


HENRY GELLER, 
General Counsel, 


JOHN H. CONLIN, 
Associate General Counsel, 


HOWARD JAY BRAUN, | 
Counsel. 
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Washington, D.C. 20554 
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APPENDIX 


ACTION UPON APPLICATIONS: FORM OF AND CONDITIONS ATTACHED TO 
LICENSES 


SEC. 309(a) Subject to the provisions of this section, the Commis- 
sion shall determine, in the case of each application| filed with it 
to which section 308 applies, whether the public interest, convenience, 
and necessity will be served by the granting of such application, 
and, if the Commission, upon examination of such application and upon 
consideration of such other matters as the Commission) may officially 
notice, shall find that public interest, convenience,| and necessity 
would be served by the granting thereof, it shall grant such appli- 
cation. 


* * * * 


| 

(d) (1) Any party in interest may file with the Commission a peti- 
tion to deny any application (whether as originally fliiled or as 
amended) to which subsection (b) of this section applies at any time 
prior to the day of Commission grant thereof without hearing or the 
day of formal designation thereof for hearing; except that with 
respect to any classification of applications, the Commission from 
time to time by rule may specify a shorter period (nd less than 
thirty days following the issuance of public notice by the Commis- 
sion of the acceptance for filing of such application or of any 
substantial amendment thereof), which shorter period ‘shall be 
reasonably related to the time when the applications would nor- 
mally be reached for processing. The petitioner shall serve a 
copy of such petition on the applicant. The petition shall con- 
tain specific allegations of fact sufficient to show|that the 
petitioner is a party in interest and that a grant of the ap- 
plication would be prima facie inconsistent with subsection (a). 
Such allegations of fact shall, except for those of which official 
notice may be taken, be supported by affidavit of a person or 


persons with personal knowledge thereof. The ssllegett shall be 


given the opportunity to file a reply in which allegations of fact 
or denials thereof shall similarly be supported by a fidavit. 


(2) If the Commission finds on the basis of the application, 
the pleadings filed, or other matters which it may officially 
notice that there are no substantial and material eee ae of fact 


and that a grant of the application would be consistent with sub- 
section (a), it shall make the grant, deny the petition, and 
issue a concise statement of the reasons for denying) the petition, 
which statement shall dispose of all substantial issues raised 

by the petition. Ifa substantial and material question of fact 
is presented or if the Commission for any reason is unable to 
find that grant of the application would be consistent with 
subsection (a), it shall proceed as provided in subsection (e). 
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fe) If, in the case of any application to which subsection (a) 
of this section applies, a substantial and material question of 
fact is presented or the Commission for any reason is unable to 
make the finding specified in such subsection, it shall formally 
designate the application for hearing on the ground or reascns 
then obtaining and shall forthwith notify the applicant and all 
other known parties in interest of such action and the grounds and reasons 
therefor, specifying with particularity the matters and things 
in issue but not including issues or requirements phrased generally. 
When the Commission has so designated an application for hearing, 
the parties in interest, if any, who are not notified by the Com- 
mission of such action may acquire the status of a party to the 
preceeding thereon by filing a petition for intervention shewing 
the basis for their interest not more than thirty days after 
cubLication of the hearing issues or any substantial amendment 
thereto in the Federal Register. Any hearing subsequently held 
upon such application shall be a full hearing in which the appli- 
cant and all other parties in interest shall be permitted to 
participate. The burden of proceeding with the introduction of 
evidence and the burden of proof shall be upon the applicant, 
except that with respect to any issue presented by a petition to 
deny cr a petition to enlarge the issues, such burdens shall be 
as determined by the Commission. 


FROCEEDINGS TG ENJOIN, SET ASIDE, ANNUL, OR SUSPEND ORDERS OF THE 
COMMISSION 


SEC. 402. (a) Any proceeding to enjoin, set aside, annul, or 
suspend any order of the Commission under this Act (except those 
appealable under subsection (b) of this section) shall be brought 
as provided by and in the manner prescribed in Public Law 901, 
fighty~first Congress, approved December 29, 1950. 

(b) Appeals may be taken from decisions and orders of the Ccm- 
mission te the United States Court of Appeals for the District of 
of Columbia in any of the following cases: 

(1) By any applicant for a construction permit or station license, 
whose application is denied by the Commission. 

(2) By any applicant for the renewal or modification of any 
such instrument of authorization whose application is denied by the 
Commission, 

(3) By any party to an application for authority to transfer, 
assign, or dispose of any such instrument of authorization, or any 
rights thereunder, whose application is denied by the Commission. 

(4) By any applicant for the permit required by section 325 of 
this Act whose application has been denied by the Commission, or 
any permittee under said section whose permit has been revoked by 
the Commission, 

(5) By the holder of any construction permit or station license 
which has been modified or revoked by the Commission. 
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(6) By any other person who is aggrieved or whose interests are 
adversely affected by any order of the Commission granting or deny- 
ing any application described in paragraphs (1), (2), (3), and 
(4) hereof. 

(7) By any person upon whom an order to cease and desist has 
been served under section 312 of this Act. 

(8) By any radio operator whose license has been/ suspended by 
the Commission. 


